March 23, 2001


Honorable Donald B. Sweeney, Jr.

Attorney, Vestavia Hills City 

   Board of Education

Bradley, Arant, Rose & White

2001 Park Place, Suite 1400

Birmingham, Alabama 35203-2736

Superintendents of Education - Funds - Flowers - Expenditures - Jefferson County

The Vestavia Hills City Board of Education may not purchase flow​ers for the families of deceased students, public officials, officials’ relatives, or the general public.  

The Board may not provide refreshments prior to or after a Board meeting unless the gathering serves a distinct public purpose.  

Generally, the Board may provide food and nonalcoholic refreshments at a reception to meet applicants for employment and at receptions attended by members of the city government, legislators, and mem​bers of the community if the Board determines that such an expenditure serves a public purpose.

Dear Mr. Sweeney:

This opinion of the Attorney General is issued in response to your request on behalf of the Vestavia Hills City Board of Education.

QUESTION

Whether the superintendent of education may expend funds allotted as “business expenses” for such items, among others, as:  (1) flowers; (2) food; (3) receptions and/or social gatherings before or after, but connected with, official meet​ings or events of the Board; (4) parties, where the participants are involved in or connected with the school system held before or after but connected with a meeting or activity of the Board; or (5) parties to be attended by government leaders and members of the community.

FACTS, LAW, AND ANALYSIS


The Board requires its superintendent, as part of his or her con​tractual obligations, to promote the interests of the school system and be a viable and integral part of the community.  You state that the goodwill of a public school system is vital to its well being, and certain expendi​tures from the superintendent’s “business expense” funds would assist in facilitating community support.

The Board cites examples of potential expenditures from “business expense” funds allocated to the Superintendent, which include: (1) Flow​ers to be sent to the family of a student who has died; (2) flowers to be sent to a legislator or city council member when a family member has died; (3) food to be provided at a reception to meet applicants for key employment positions; (4) food and nonalcoholic refreshments to be pro​vided at a gathering that includes the Board, staff, members of the PTA, mayor, city council, and legislators to promote the interests of the school system held before or after but connected with a meeting or activity of the Board; and (5) food and nonalcoholic refreshments to be provided at a party to promote the interests of the school system by honoring mem​bers of the city government, legislators, and community active in matters of the school system.  The Board contends the above-referenced expen​ditures would have a direct correlation to the business interests of the school system.


“Business expense” funds allocated to the superintendent are pub​lic funds and, as such, are subject to the restrictions contained in sec​tions 93 and 94 of the Constitution of Alabama, as amended.  Sections 93 and 94 prohibit governmental entities from lending credit or granting a thing of value in aid of an individual, association, or corporation.  Courts have determined that a local board of education is a local agency of the state, functioning as an arm of the State.  Hutt v. Etowah Co. Bd. of Educ., 454 So. 2d 973 (Ala. 1994); Belcher v. Jefferson Co. Bd. of Educ., 474 So. 2d 1063 (Ala. 1985).  Local school boards are subject to section 93, as amended by Amendments No. 1, 12, and 58, which pro​hibit the expenditure of public funds for a private purpose.  The lan​guage of sections 93 and 94 has been interpreted by the Supreme Court of Alabama to allow the appropriation of public funds to private groups only when the appropriation is for a public purpose.  Board of Revenue & Road Commis​sioners of Mobile County v. Puckett, 227 Ala. 374, 149 So. 850 (1933); Opinion of the Justices No. 269, 384 So. 2d 1051 (Ala. 1980); Opinion of the Justices No. 261, 373 So.2d 290 (Ala. 1979).  The most recent consideration of the appro​priateness of the granting of pub​lic funds to a private group, association, or corporation is found in Slaw​son and Furman v. Alabama Forestry Commission, 631 So. 2d 953 (Ala. 1994).  At issue was the use of the resources of the Alabama Forestry Commission to support various nonprofit organizations.  The Court stated that the agency must determine whether the expenditure of funds serves a public purpose.  

Section 94, as amended by Amendment No. 558, provides for cer​tain expenditures by local school boards that were previously prohibited.  Amendment No. 558, at subsection (b), provides:

[L]ocal school boards of education may expend public funds for the recognition of sig​nificant contributions to education in Alabama and to promote educational excellence by stu​dents, faculty, staff, and the public.  Recogni​tions shall be in the form of trophies, plaques, academic banquets, and other honors that pro​mote academic excellence in the public schools of Alabama and recognize special deeds that strengthen public education in Alabama.

ALA. CONST. amend. 558.  It is the opinion of this Office that the use of public funds to purchase flowers in memory of the death of a deceased student or a public official neither fits within the categories of permissi​ble expenditures authorized by Amendment No. 558 or serves a public purpose.  Opinion to Laughlin Ashe, Mayor, City of Sheffield, Alabama, dated July 19, 1994, A.G. Opinion No. 94-00242.  Such expenditures are, therefore, not permissible. 

Generally, unless some specific public purpose is served by doing so, the Board may not, prior to or after a board meeting, provide food or nonalcoholic refreshments to various attendees, including the Board, staff, PTA members, city council members, and legislators, etc.  Whether a public purpose is served is a factual determination that can only be made on a case-by-case basis and should, most properly, be made by the school board.  It should be noted that, under the facts presented in your letter, the food and/or refreshments would not be provided in continua​tion of a meeting and expenditures would not be limited exclusively to Board members.  The Attorney General has formerly held that a business meal may be provided when the primary purpose of the gathering is to conduct an official meeting at which business is conducted and not a social gathering.  In an Attorney General’s Opinion, dated September 14, 1977, Mayor W. R. Payton of the City of Sylacauga was informed that meals may be paid for from public funds when a business meeting is in progress and there is merely a recess for eating in order for the meeting to continue expeditiously.  When such a gathering has a separate public purpose, as discussed herein, however, and its scheduling in conjunction with the Board meeting is done for the convenience of the parties involved, the Board may provide refreshments at public expense.


Your final questions regarding whether the Board may expend funds to pay for food when meeting applicants for employment positions, or a party to be attended by various government officials, require that we look again at Slawson. There the Court stated:


In Opinion of the Justices No. 269, 384 So. 2d 1051, this Court was asked whether the appropriation of state funds to nonstate agen​cies and organizations was for a “public pur​pose” and, thus, did not vio​late §§ 93 and 94 of our constitution . . . .  Although we were unable to give an advisory opinion because the ques​tion asked presented a mixed question of law and fact, we did provide guidelines as to what constituted a “public purpose.”  Quoting Clif​ford v. City of Cheyenne, 487 P. 2d 1325, 1329 (Wyo. 1971), we stated that, generally speaking, a public purpose “has for its objective the pro​motion of public health, safety, morals, secu​rity, prosperity, contentment, the general wel​fare of the community . . . .”


“The paramount test should be whether the expenditure confers a direct public benefit of a reason​ably general character, that is to say, to a significant part of the public, as dis​tinguished from a remote and theoretical benefit . . . .  The trend among the modern courts is to give the term ‘public purpose’ a broad expan​sive defini​tion . . . . ”


[T]he question of whether or not an appropriation was for a public purpose [is] largely within the legislative domain rather than within the domain of the courts. . . .”


“The Legislature has to a great extent the right to determine the question, and its determi​nation is conclusive when it does not clearly appear to be wrong, assuming that we have a right to differ with them in their finding. . . .  Taken on its face, it is our duty to assume that the Legislature acted within consti​tutional limits and did not make a donation, when such construction is not inconsistent with the recitals of the act.”

Slawson and Furman v. Alabama Forestry Commission, 631 So. 2d 953 at 956 (Ala. 1994). Under this authority, the Board may provide food and nonalcoholic refreshments at a reception to meet applicants for employ​ment and at receptions attended by members of the city government, legislators, and members of the community if the Board determines that such an expenditure serves a public purpose.

CONCLUSION

The Vestavia Hills City Board of Education is not authorized to purchase flowers for deceased students, public officials, officials’ rela​tives, or the general public. The Board may not provide refreshments prior to or after a Board meeting unless the gathering serves a distinct public purpose.  The Board may provide food and nonalcoholic refresh​ments at a reception to meet applicants for employment and at receptions attended by members of the city government, legislators, and members of the community if the Board determines that such an expenditure serves a public purpose.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts.







Sincerely,







BILL PRYOR







Attorney General
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CAROL JEAN SMITH







Chief, Opinions Division
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