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Honorable Terry Mitchell

Coosa County Probate Judge's Office

P. O. Box 218

Rockford, Alabama  35136

Probate Judges -- Probate Courts -- Municipalities -- Incorporation

The boundaries of the dormant municipal​ity of Kellyton must be established by a court of competent jurisdiction before the probate court proceeds with the matter of 

a reinstatement petition for the dormant municipality.

Dear Judge Mitchell:


This opinion of the Attorney General is issued in response to your request.

QUESTION


In the Attorney General’s opinion, does the pro​bate court have the discretionary latitude to interpret the intent of the description of these boundaries, or is it necessary for the petitioners to carry the town’s description as it was recorded in the Coosa County records of 1914 to circuit court and ask for a declara​tory judgment, which would clearly establish the town boundaries, thus allowing the probate court to proceed with the reinstatement petition?

FACTS AND ANALYSIS


Your request contains the following information:


The Coosa County Probate Court has been peti​tioned, under section 11-41-7 of the Code of Alabama, by a group from Kellyton, for reinstatement of a dor​mant municipality, as well as the appointment of a mayor and council for it.


When the original description of the Town of Kellyton was recorded in the Coosa County Book of Incorporations, errors occurred that make it difficult to recreate the original town boundaries without exercis​ing interpretational latitude.


Your request states that the original description of the Town of Kellyton, as recorded in the Coosa County Board of Incorporations, contains errors that make it difficult for you, as probate judge, to recreate the original boundaries of the town in order to reinstate the dormant municipality.  The probate judge does not have the authority to determine the legal boundaries of the town.  Based on the information provided in your request, it is the opinion of this Office that the petitioners should seek a declaratory judgment establishing the town boundaries before the probate court proceeds with the reinstatement petition.

CONCLUSION


The boundaries of the dormant municipality of Kellyton must be estab​lished by a court of competent jurisdiction before the probate court proceeds with the matter of a reinstatement petition for the dormant municipality.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/jho
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