March 16, 2001


Honorable Bobbie J. Reynolds

Shelby County Tax Assessor

P.O. Box 1269

Columbiana, AL 35051

Ad Valorem Taxes -- Homestead Exemption

Contiguous parcels of property qualify for homestead exemption only if the parcel not containing the home is used by the owner for his personal benefit as an appurtenance to the main home place and is not used for rental or commercial use. 

Dear Ms. Reynolds:

This opinion of the Attorney General is issued in response to your request.

QUESTIONS

1.
Should an exemption for homestead be allowed on land that is contiguous to a home​stead parcel, has been platted, recorded, and developed for commercial use but is not occu​pied by a commercial tenant?

2.
Should an exemption be allowed on a portion of a contiguous parcel zoned commer​cial, separated by railroad tracks from the home​stead parcel, thereby eliminating access to the home place?

FACTS AND ANALYSIS

In the scenario you presented, the property consists of 160 acres and is made up of several parcels located in five distinct and separate sections.  Some parcels are zoned commercial and operate in a commer​cial manner.  The parcel described in Question 1 is contiguous with the homestead parcel and is zoned for commercial use but is not occupied by a commercial tenant.  The parcel described in Question 2 is currently being used in a commercial pursuit by the owners.  Specifically, an old home place is being used as a real estate office by the owner, and space is lent in exchange or leased to a retail mobile home sales outlet.

Homesteads that consist of 160 acres of property or less are exempted from ad valorem taxes pursuant to section 40-9-19 of the Code of Alabama.  ALA. CODE § 40-9-19 (1998).  A homestead is defined as “the home or house where a family resides, where the head of the family dwells, and any adjoining or appurtenant land used for the family’s com​fort and sustenance.”  Sims v. Cox, 611 So. 2d 339, 340 (Ala. 1992).  The Alabama Supreme Court has considered the requirements that must be met for two or more parcels of land to be included in one homestead exemption.  The Court has held:

To be exempt, the premises must be occu​pied in good faith as a home, rather than as a source of income.  The right of homestead is conferred to protect the roof that shelters and the land actually used in connection therewith for the comfort and sustenance of the family, and cannot be converted into a shield of invest​ments in lands from which rents and profits are to be derived.  Fuller v. American Supply Co., 185 Ala. 512, 64 South. 551.

But in Dicus v. Hall, 83 Ala. 159, 3 South. 239, it was held that two separate and distinct tracts may be embraced within the same claim of homestead exemption when used in connection with each other for the support and sustenance of the family; the owner living upon one, but cultivating or otherwise using both in common as a homestead.  The exemption, how​ever, in such cases, does not extend to tene​ments, lots or farms, actually detached from the home place proper, unless they be appropriated to the personal use of the owner as an appurte​nance to the home place—to such uses, for example, as cultivation by the owner, obtaining timber and firewood, and the pasturage of domestic animals.

Mullins v. Baker, 193 Ala. 594, 69 So. 516, 517 (1915).

To satisfy the homestead exemption, the test to be applied is whether the parcels of land not containing the home are indeed used by the owner for personal benefit to the main home place.  Rental or com​mercial use of the appurtenant tract of property would not satisfy the test. See Mordecia v. Scott, 294 Ala. 626, 320 So. 2d 642 (1975).

The parcel of land described under Question 1 has been recorded, platted, and developed for commercial use.  You state that it has also been improved with all utilities, curbs, gutters, and paving.  The com​mercial parcel is contiguous to the homestead parcel but is not occupied by a commercial tenant.  The question implies that the same person owns both parcels.  The homestead exemption should not be extended to the vacant commercial parcel unless the owner can demonstrate that the property is used for his personal benefit as an appurtenance to the home place.


The parcel of land described under Question 2 is also zoned as commercial property, and you state that a greater portion of this parcel is currently being used in a commercial pursuit.  The home on this parcel is being used as a real estate office by the owner, and space is leased to a retail mobile home sales outlet.  Because this parcel is being used for a commercial purpose by the owner and a portion of the parcel is leased for a commercial purpose, the property does not meet the test stated above and does not qualify for the homestead exemption.

CONCLUSION

Contiguous parcels of property qualify for homestead exemption only if the parcel not containing the home is used by the owner for his personal benefit as an appurtenance to the main home place and is not used for rental or commercial use.

I hope this sufficiently answers your questions.  If this Office can be of further assistance, please do not hesitate to contact Gwendolyn B. Garner, Legal Division, Department of Revenue.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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