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Honorable Lynwood Clark

Marion County Tax Assessor

Post Office Box 550

Hamilton, Alabama  35570

Tax Assessor – Supernumerary Status – Revenue Commissioner – Vacancies in Office

The probate judge should place the office of revenue commissioner on the ballot for the 2002 election if the current tax asses​sor notifies the probate judge that he is not seeking reelection to the office of tax assessor and that he is assuming super​numerary tax assessor status effective at the end of his term of office on September 30, 2003. 

Dear Mr. Clark:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS

1.  If I, as Tax Assessor, petition the Governor, pursuant to section 40-6-1 of the Code of Alabama, for appointment to supernumerary tax assessor status effective upon the end of this term (September 30, 2003) and confirm that I am not seeking reelection to the office of tax assessor, would this constitute a “vacancy in office” as explained in section 9 of Act No. 99-556?

2. Upon receiving this appointment and duly recording the same with the Probate Judge of Marion County, should there be, on the ballot for the year 2002, a revenue commissioner position instead of tax assessor and tax collector positions?

FACTS AND ANALYSIS


Act No. 99-556, a local act applicable to Marion County, abolishes the offices of Tax Assessor and Tax Collector and establishes the office of Revenue Commissioner.  1999 Ala. Acts No. 99-556, 1200.  Section 1 of Act No. 99-556 provides:


Upon the occurrence of a vacancy in either the office of tax assessor or tax collector, there shall be a county revenue commissioner in Marion County.  Thereafter, a commissioner shall be elected at the gen​eral election next following the expiration of the term of office of the remaining successor.  The county reve​nue commissioner shall serve for a term of six years next after his or her election and until his or her suc​cessor is elected and has qualified.

1999 Ala. Acts No. 99-556, 1200.


Section 7 of the Act provides in pertinent part:


The offices of the tax assessor and tax collector of Marion County are hereby abolished effective upon the occurrence of a vacancy in the office of tax asses​sor or tax collector.  In the event that the office of tax assessor or tax collector becomes vacant, the office of county revenue commissioner shall immediately come into being, and the remaining officer, tax assessor or tax collector, as the case may be, shall immediately assume the duties of the office of county revenue com​missioner and shall perform such duties until a county revenue commissioner has been elected as provided herein.

Id. at 1200-01 (emphasis added).


Section 9 of the Act provides as follows:


For purposes of this act, the words “vacancy in the office of the tax assessor or tax collector” shall mean when either of the elected officials holding the office of Tax Collector of Marion County or Tax Assessor of Marion County, upon the date of passage of this act, should die, resign, retire, or fail to seek reelection to such office, provided that, in the event of a vacancy by the means described above other than by death, the vacancy shall not accrue until the effective date of resignation or retirement or until the expiration of the term of office for which elected, as the case may be.

Id. at 1201-1202 (emphasis added). 


Sections 7 and 9 of the Act provide that, when either the tax assessor or the tax collector holding office on the date of passage of the act die, resign, retire, or fail to seek reelection, a vacancy occurs, and when a vacancy occurs, both offices are abolished.  The obvious purpose of section 9 of the Act is to protect the current office holders and to prevent the abolishment of their offices until at least one of them died, resigned, or did not seek reelection.  Section 7 provides that, if one of the offices becomes vacant, the office of revenue com​missioner shall come into existence, and the remaining officer shall assume the duties of the office.  The Act does not clearly provide for the situation described in your request.  When one officer is not seeking reelection, the vacancy will occur at the end of the term, and the term of the remaining officer ends at the same time.


The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting a statute.  Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993).  The legislative intent expressed in a statute may be gleaned from the language used, reason and necessity for the act, and the purpose sought to be obtained.  Bama Budweiser v. Anheuser-Busch, 611 So. 2d 238, 248 (Ala. 1992).  You have informed this Office that both your term of office and the term of office of the tax collector end on September 30, 2003.  The election to fill the office of tax assessor and tax collector would normally be held the year before the term of office ends and, in this case, would be held in 2002.  If you do not seek reelection in 2002 and receive an appointment to assume supernumerary status effective at the end of your term, a vacancy in the office of tax assessor will occur as of the expiration of your term of office pur​suant to the Act.  At the time this vacancy occurs, the office of tax assessor and tax collector are abolished, and the office of revenue commissioner is created.  An election for the office of tax assessor and tax collector in 2002 would elect persons to offices that would be abolished and to which they would not be able to serve.  This could not have been the intent of the Legislature.  The Legisla​ture intended that the office of revenue commissioner be created and a person assume that office or be elected to that office as soon as the current tax assessor or tax collector no longer hold their office.  Accordingly, the Act should be con​strued to achieve this legislative goal.


Based upon the language of Act No. 99-556 and the purpose and intent of the Legislature, it is the opinion of this Office that, if the current tax assessor notifies the probate judge that he is not seeking reelection to the office of tax assessor and that he is assuming supernumerary tax assessor status effective at the end of his term of office, the probate judge should place the office of reve​nue commissioner on the ballot for the 2002 election.  The election of a revenue commissioner in the 2002 election will allow a revenue commissioner to be elected and begin serving at the beginning of the next term of office in 2003.  

CONCLUSION


If the current tax assessor notifies the probate judge that he is not seeking reelection to the office of tax assessor and that he is assuming supernumerary tax assessor status effective at the end of his term of office on September 30, 2003, the probate judge should place the office of revenue commissioner on the ballot for the 2002 election.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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