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Honorable Gene Hyche, President

Concord Fire District

6798 Warrior River Road

Bessemer, Alabama 35023

Fire Districts - Service Charges - Liens - Jefferson County

The District’s fire dues become due on September 1, and the District’s lien attaches on September 1.  To per​fect its lien, however, the District must take the additional step of recording the lien, which may be done at any time after it attaches.

The District may bring an action in cir​cuit court to enforce its lien and collect the amount of the lien, inter​est, and the cost of the action.

Once the charges are more than sixty days delinquent, the District is also entitled to collect a reasonable attor​ney’s fee.

Dear Mr. Hyche:


This opinion of the Attorney General is issued in response to your request on behalf of the Concord Fire District.

QUESTION ONE


On what date are the fees levied by a fire district upon its members due and payable?

FACTS AND ANALYSIS


In your letter of request, you state that the Concord Fire District’s (“the District”) “fiscal year begins on September 1, with fire service fees due at that time.” This Office understand that the Board of Directors of the District has provided that, once a person has been in default “for more than sixty (60) days in paying any service charge due by him, he shall be liable to pay any reasonable attorney’s fee incurred by the district in its effort to enforce payment of the said service charge whether suit is filed or not.” 1978 Ala. Acts No. 500, section 1, 558.  Although the service charge is due on September 1, and the District may take action to enforce payment of its charge at that time, it may not collect for the costs of any use of an attorney until the payment of the charge is more than sixty days past due.

CONCLUSION


The District’s fire dues become due on September 1.  Any attorney fees that are required for the collection of delinquent dues may also be collected once the dues are sixty days past due. 

QUESTION TWO


What period of default must elapse before a fire district can place a lien against the prop​erty of a property owner who fails to pay the service fees levied by the fire district?

FACTS, ANALYSIS, & CONCLUSION


The District was established pursuant to Amendment No. 239 of the Constitution of Alabama, as amended by Amendment No. 369 of the Con​stitution of Alabama, generally, and Act No. 79 (1966) (“the Act”), spe​cifically. Amendment No. 239 authorized the formation of fire protection and prevention districts in Jefferson County.  ALA. CONST. amend. 239, ALA. CONST. amend. 369.  A fire district cre​ated under Act No. 79 is a public corporation.  1966 Ala. Acts No. 79, sect. 9, 106, 109.  Section 12 of Act No. 79, as amended by section 1 of Act No. 500 of the 1978 Regu​lar Legislative Session, states:


Section 1.  Section 12 of Act No. 79, H. 99, 1966 Special Session (Acts 1966, p. 106), as amended, is hereby further amended to read as follows:

     “Section 12.  The expense of estab​lishing and maintaining a district shall be paid for (sic) the proceeds of a service charge which shall be levied and collected in an amount sufficient to pay said expense.  Said service charge shall be lev​ied upon and collected from the property owners served by the system.  Such charge shall be a personal obligation of the owner of the prop​erty served by the system; and to secure the collection of the charge there shall be a lien against said property in favor of the district, which lien shall be enforceable by sale thereof in the same manner in which the fore​closure of a municipal assessment for public improve​ments is authorized.

     “The Board of Trustees may provide that upon a person being in default for more than sixty (60) days in paying any service charge due by him he shall be liable to pay any reasonable attorney’s fee incurred by the district in its effort to enforce payment of the said service charge whether suit is filed or not.”

1978 Ala. Acts No. 500, section 1, 558.  

CONCLUSION


The District’s lien attaches on September 1.  To perfect its lien, however, the District must take the additional step of recording it, which may be done at any time after it attaches.

QUESTION THREE


What process should the fire district follow to enforce its lien?

FACTS AND ANALYSIS


The Act provides that:

Such charge shall be a personal obligation of the occupant of the property served by the sys​tem; and to secure the collection of the charge there shall be a lien against said property in favor of the district, which lien shall be enforceable by sale thereof in the same manner in which the fore​closure of a municipal assessment for public improvements is authorized.

1978 Ala. Acts No. 500, section 1, 558.  Pursuant to the Act, the Dis​trict’s lien may be enforced in the same manner as a “municipal assess​ment for public improvements.”  Id.  Section 11-48-33 governs the enforcement of municipal assessments for public improvements and provides that:


In addition to the method hereinafter pro​vided in this article for the collection of such assessments, the circuit court may enforce said liens, and in all civil actions which may be brought to enforce said liens either by the municipality or by its assigns, the complainant shall recover the amount of such assessment, with interest thereon, together with the cost of such proceedings. 

ALA. CODE § 11-48-33 (1992).  The District may, therefore, bring an action in circuit court to enforce its lien and collect the amount of the lien, interest, and the cost of the action.  See ALA. CODE § 11-48-33 (1992).

CONCLUSION


The District may bring an action in circuit court to enforce its lien and collect the amount of the lien, interest, and the cost of the action.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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