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Honorable Robert H. Harris

Attorney, Morgan County

  Board of Education

Harris, Caddell & Shanks, P.C.

Post Office Box 2688

Decatur, Alabama  35602-2688

Education, Boards of – Salaries - Compensation

The awarding of additional compen​sation to employees during the mid​dle of the school year violates sec​tion 68 of the Constitution of Alabama if the employees do not provide additional consideration in exchange for the compensation.

Dear Mr. Harris:


This opinion of the Attorney General is issued in response to your request on behalf of the Morgan County Board of Education.

QUESTION


When a county board of education adopts a salary schedule to be applicable to all employees for a scho​lastic year, may the Board, thereafter and during the scholastic year to which the schedule applies, without the receipt of any new or additional consideration from the affected employees, amend the schedule, add new “step raises” to the salary schedule, and thereby increase the compensation of some or all of its employ​ees for the remainder of the scholastic year without violating section 68 of the Consti​tution of Alabama?

FACTS AND ANALYSIS


Your request provides the following facts:

1.  In June 2000, the Board adopted a schedule of salaries applicable to contracts with its employees for the scholastic year 2000-2001.

2.  On November 21, 2000, the Board adopted a resolution purporting to revise its sal​ary schedule for the 2000-2001 scholastic year by “awarding employees step raises” for stated peri​ods of experience.  The raises are to be retroac​tive to the contract year.  

3.  On December 14, 2000, the Board adopted a resolution purporting to amend its action taken on November 21, 2000, by declaring that the step raises awarded to certain employees would not have “retro​active” effect but would have “prospective” effect.

4.  The employees eligible for “step raises” awarded by the two resolutions of the Board were not required as a condition of the receipt of such additional compensation to provide new service to the Board or to forego or release the Board from any existent benefit.  Thus, the Board received no new or additional consid​eration for the compensation increase to be awarded by the Board.


Section 68 of the Constitution of Alabama provides:


The legislature shall have no power to grant or to authorize or require any county or municipal authority to grant, nor shall any county or municipal authority have power to grant any extra compensation, fee, or allowance to any public officer, servant, or employee, agent or contractor, after service shall have been ren​dered or contract made, nor to increase or decrease the fees and compensation of such officers during their term of office. . . .

ALA. CONST. art. IV, § 68.  This Office has opined numerous times that sec​tion 68 “prohibits a county or municipality or an instrumentality of a county or municipality from granting extra compensation to its employees after services have been rendered.”  See, e. g., Opinion to Mr. Kenneth Young, Manager of the Wall Street Water Authority, dated September 24, 1997, A.G. No. 97-00292; Opinion to Honorable Constance A. Aune, Board of School Commissioners of Mobile County, dated October 30, 1986, A.G. No. 87-00032.  This Office has also stated that section 68 is violated if retroactive compensation is given to an employee where there was no expectation or agreement for payment of these services.  Opinion to Honorable Donald B. Sweeney Jr., Attorney, Lawrence County Board of Education, dated December 2, 1998, A. G. No. 99-00051.


In a situation analogous to yours, this Office considered the pay​ment of additional compensation through an incentive plan.  In that opin​ion we stated, “incentive plans offered by a school system must be ana​lyzed to ensure that the additional compensation being offered is offered in exchange for additional con​sideration from the employees.”  Opinion to Honorable Thomas L. Stewart, Attorney, Birmingham Board of Education, dated October 20, 1999, A.G. No. 2000-011.  The Stewart opinion relied upon a decision of the Alabama Supreme Court, Kohen v. Board of School Commissioners of Mobile County, wherein the Court considered an incen​tive plan that offered an incentive of $20 per unused sick leave day at the end of the school year to employees.  The Court held:


Section 68 prohibits additional payments for services already rendered, and it prohibits an increase in compensation for officers during their terms of office.  However, § 68 contains no pro​hibition against the granting of additional com​pensation in exchange for additional considera​tion given by the officer, ser​vant, or employee.

*  *  *


Forbearance of the exercise of a legal right has long been recognized as valid consideration.

Kohen v. Bd. of Sch. Comm’rs of Mobile County, 510 So. 2d 216, 218 (Ala. 1987).


Based upon the Court’s holding in Kohen, the awarding of addi​tional compensation to employees during the middle of the school year violates section 68 of the Constitution of Alabama if additional consid​eration is not provided by the employees in exchange.  Your request, however, states that the employees are not providing any additional con​sideration in exchange for receipt of the additional compensation.  If the employees did provide additional consideration, the Board could grant prospective raises.

CONCLUSION


The awarding of additional compensation to employees during the middle of the school year violates section 68 of the Constitution of Ala​bama if the employees do not provide additional consideration in exchange for the compen​sation.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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