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Honorable Bobby Neighbors

Superintendent

Jefferson County Board of Education

2100 18th Street North

Birmingham, Alabama  35209-1891

Boards of Education - Attorneys Fees - Legal Fees

The Jefferson County Board of Education may, in its discretion, pay the actual and reasonable costs of legal representation by former Jefferson County officials regard​ing audit charges assessed against them for actions which occurred during their respective tenures with Jefferson County, if the Board determines, in good faith, that the proper interests of the Jefferson County Board of Education are involved in light of the test outlined in City of Montgomery v. Collins.

Dear Mr. Neighbors:


This opinion of the Attorney General is issued in response to your request on behalf of the Jefferson County Board of Education.

QUESTION


Whether the Jefferson County Board of Educa​tion (Jeff. Co.) may reimburse or otherwise pay the actual and reasonable costs of legal representation by former Jeff. Co. officials, in connection with Jeff. Co. audit charges by the Alabama Department of Examiners of Public Accounts assessed against them, for Jeff. Co. expenditures which occurred during their respective tenures with Jeff. Co.

FACTS AND ANALYSIS


In your letter of request, you provide the following information:


Two former chairpersons of the Jefferson County Board of Education and the former superintendent of schools for the Board have been notified by the chief examiner for the Alabama Department of Public Accounts of charges proposed to be assessed against them in connection with a pending audit of the finan​cial books and records of the Jefferson County Board of Education.  Pursuant to applicable statutory law and administrative regulations, the chief examiner has set administrative hearings for the purpose of reviewing the proposed charges and permitting the Board officials to offer argument and/or evidence in response thereto.  A copy of correspondence detailing the proposed charges to each of the affected Board officials is enclosed for your information.


The Board’s retained counsel is of the opinion that he cannot represent the involved officials inas​much as any monies recovered from them would inure to the benefit of the Board of Education, thereby giving rise to an actual or potential conflict of interest.  Accordingly, the officials have retained separate coun​sel to represent their interests in connection with the contemplated charges.


The proposed charges are not based on personal enrichment or gain to the involved officials.


At least one of the involved officials has requested reimbursement for legal fees and expenses incurred in connection with the proceedings described above.

* * *


Dr. Bruce Wright has also requested reimburse​ment of legal fees and expenses based on an indemnifi​cation provision in his prior employment contract.


Enclosed are three prior opinions issued by the Attorney General pertain​ing to the question you have presented.  Those opinions include:  Opinion to Walter B. Hudson Jr., Superintendent, Conecuh County Board of Education, dated May 21, 1982, A.G. No. 82-00348; opinion to J. Fletcher Jones, Attorney, Covington County Commission, dated January 6, 1984, A.G. No. 84-00113; and opinion to Thomas A. Snowden Jr., Judge of Probate, Shelby County, dated August 13, 1984, A.G. No. 84-00398.  As these opinions illustrate, the law in this area was shaped by the precedent established in City of Montgomery v. Collins, 355 So.2d 1111 (Ala. 1978).


The test established by the holding in City of Montgomery is included in the prior opinion to the Honorable J. Fletcher Jones.  That opinion provided that:


[T]he Commission may in its discretion pay the costs of defending the county officers.  The test can be summarized as follows:  (1) such lawsuit against the county officers must be based upon and grow out of the performance of any duty in connection with their office, (2) the suit does not involve a willful or wanton personal tort, (3) the officers were not found guilty of a criminal offense, (4) it is the proper interest of the county to expend county funds for the purpose of defending the officers because of the risk of future liti​gation against the county itself arising out of the same or similar circumstances and (5) the officers in com​mitting the acts in the discharge of the duties which are the subject of litigation must have acted honestly and in good faith.

A.G. No. 84-00113 at 3.


The Attorney General has not opined in any previous opinions on the validity of indemnification agreements by governmental agencies.  This Office has held that a municipality may adopt an ordinance to be used as the standard by which a municipality will indemnify officers where the ordinance was based upon the guidelines established in City of Montgomery v. Collins.  Opinion to Honorable L. Scott Johnson, Town Clerk, Town of Orange Beach, dated August 2, 1991, A.G. No. 91-00349.  Similarly, an officer may be indemnified pursuant to an indemnification agreement, if the agreement is based upon the guidelines outlined in City of Montgomery v. Collins and the facts satisfy the test.


It appears the facts that you have provided satisfy the requirements dic​tated by the test.

CONCLUSION


The Jefferson County Board of Education may, in its discretion, pay the actual and reasonable costs of legal representation by former Jefferson County officials regarding audit charges assessed against them for actions which occurred during their respective tenures with Jefferson County, if the Board determines, in good faith, that the proper interests of the Jefferson County Board of Education are involved in the light of the test outlined in City of Montgomery v. Collins.


If this Office can be of further assistance, please contact Tori Adams-Burks of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/TAB/kh

34339v1/22943

�  This factual information was provided via a supplemental request for advisory opinion dated January 25, 2001. 





