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Honorable 
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Honorable Bobby Humphryes

Member, House of Representatives

323 13th Place

Pleasant Grove, Alabama  35127

Honorable James D. Love

Assistant City Attorney

City of Birmingham Department of Law

710 North 20th Street

Room 600 City Hall

Birmingham, Alabama  35203-2290

Retirement – Retirement Systems - Benefits - Jefferson County

The statutes controlling the City of Birmingham Retirement and Relief Sys​tem do not authorize the Board of Managers to change the percentage by which retirement benefits are calculated.  Therefore,  the Board may not change the per​centage unless additional legisla​tion is enacted to permit the change.

Dear Sirs:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Birmingham Retirement and Relief Sys​tem.

QUESTION


Currently the Board of Managers of the City of Birmingham Retirement and Relief System calculates the monthly benefits for retired employees by multiplying 2.25 percent of the employee’s final average salary by his or her credited years of service.  Without additional legislation, may the Board change the percentage to 2.5 percent? 

FACTS AND ANALYSIS


The retirement and relief system for officers and employees of the City of Birmingham was created by Act No. 929 of the 1951 Regular Session.  1951 Ala. Acts 929, 1579.  The act provides for a “retirement and relief system for officers and employees of each and every city of the State of Alabama having a population of two hundred and fifty thou​sand or more inhabitants according to the last or any succeeding federal census . . . .”  Id.  The Legislature rewrote the act in 1973 and amended it in 1989 and 1994.  See 1973 Ala. Acts No. 1272, 2124; 1989 Ala. Acts No. 401, 788; 1994 Ala. Acts No. 621, 1159.  The 1973 act establishes how the Board should calculate retirees’ benefits, specifically providing that a retired employee should receive as benefits two percent of his final average salary
 multiplied by his years of credited service.  1973 Ala. Acts No. 1272, 2140.  


The answer to the Board’s question rests on the 1989 and 1994 amendments.  The 1989 amendment permits the Board of Managers, the authority administering the fund, to grant an increase in the amount of benefits and to grant cost-of-living increases to past and future retirees without additional legislation but subject to the approval of the munici​pal governing body.  1989 Ala. Acts No. 401, 788.  Section 24 of the 1994 amendment (“Supplemental Benefits”) allows a $150 increase in monthly benefits for certain retirees and surviving spouses who are not eligible for a 2.25 percent monthly benefit.  The 1994 amendment also adds Section 25 (“Vesting”), which provides that employees who retire after at least ten years of service shall receive, beginning at age 62, retirement benefits calculated by multiplying the employee’s credited years of service by 2.25 percent of his or her final monthly average salary.  1994 Ala. Acts No. 621, 1161.  Section 26 of the act (“Early Retirement Benefit”) permits certain employees to draw an early retire​ment benefit beginning at age 55. 


The language of the 1989 and 1994 amendments appears to con​flict.  While the 1989 amendment gives the Board discretion to grant “an increase in the amount of benefits,” the 1994 act specifically states that the percentage by which a retiree’s benefits are calculated is 2.25 per​cent of his or her final average salary multiplied by years of service. When two laws conflict, “it must be presumed that the Legislature intended that the latter should repeal the former.”  Reid v. City of Bir​mingham, 274 Ala. 629, 635-36, 150 So. 2d 735, 741 (1963).  “[T]he last expression of legislative will must prevail.”  State v. Bryan, 285 Ala. 247, 250, 231 So. 2d 118, 121 (Ala. 1970).  The specific language in the 1994 act takes away any discretion the Board has to increase benefits. 


This Office is not aware of any legislative authority that would allow the Board to increase pension benefits.  The Board, a creature of the Legislature and a division of the municipality, has only those powers conferred upon it by the Legislature.  See Batey v. Jefferson County Bd. of Health, 486 So. 2d 439 (Ala. Civ. App. 1986).  The Legislature may confer authority expressly or by implication.  C. Sands, Sutherland’s Statutory Construction, §65.02 (4th ed. 1974).  It is the opinion of this Office that the statutes controlling the City of Birmingham Retirement and Relief Sys​tem do not confer authority, either express or implied, on the Board of Managers to change the percentage by which retirement benefits are calculated.  See also Opinion to John Willett, Chairman, Tuscaloosa Firemen’s and Policemen’s Pension Fund, dated December 2, 1998, A.G. No. 99-00055.

CONCLUSION


The statutes controlling the City of Birmingham Retirement and Relief Sys​tem do not authorize the Board of Managers to change the percentage by which retirement benefits are calculated.  Therefore, the Board may not change the percentage unless additional legislation is enacted to permit changing the percentage. 


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/TOT

33850v1/23603

�  The final average salary is “the average of the four (4) consecu�tive years of highest compensation in the ten (10) years immediately preceding retirement after the effective date of this plan divided by twelve (12) months.”  1972 Ala. Acts 1272, 2128.





