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February 2, 2001


Honorable Steve French 

Member, Alabama State Senate

P. O. Box 101806

Irondale, Alabama  35210

Mayors -- Municipalities -- Ordinances - City Clerks -- Contracts -- Deeds -- Municipal Corporations - Jefferson County

The council president of a municipal council has the authority to execute contracts and deeds where a municipal ordinance specifically requires such acts.

A municipal city clerk’s duties of attesting documents are ministerial in nature, and as such, the clerk has no discretion in carrying out such duties.

Dear Senator French:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1

Can the Council President of the Birmingham City Council execute, on behalf of the City of Bir​mingham, pursuant to the terms of a city ordinance, contracts and deeds needed in order to convey the City’s water and sewer systems to The Water Works and Sewer Board of the City of Birmingham?  

FACTS AND ANALYSIS


The Water Works Board is an Alabama public corporation incorporated pursuant to section 11-50-230, et seq., of the Code of Alabama.  Ala. Code § 11-50-230, et seq. (1992).  Prior to September 2, 1998, the Water Works Board owned and operated a water system in portions of Jefferson, Shelby, St. Clair, Walker, Blount, and Cullman Counties.  The Water Works Board also owned and operated two small sewer treatment systems, one located in St. Clair County and the other located in Shelby County.


On September 2, 1998, at the City’s request, the Water Works Board transferred and conveyed its water and sewer systems to the City.  On the same date, the Water Works Board entered into a short-term management agreement with the City to operate and manage the systems.  The City pro​posed to sell the systems to a private company, but a statutorily required election to convey the systems to the private company defeated the proposal.  Subsequently, the Water Works Board entered into another management agreement with the City to continue to operate the systems to the present.


On August 8, 2000, the City Council adopted Ordinance No. 00-123, over the Mayor’s veto.  Ordinance No. 00-123 authorized the City to transfer the water and sewer systems back to the Water Works Board.  The ordinance called for the execution of the following documents to consummate the con​veyance transaction: Acquisition Agreement, Assignment and Assumption Agreement, Bill of Sale, Quitclaim Deed, Bill of Sale and Assignment, Assignment of Easement and Right-of-Way Agreement, Promissory Note Secured by a Purchase Money Mortgage, and Assignment and Assumption of Leases.  The ordinance also provided for the Mayor or the Council President to execute the conveyance documents and called for the City Clerk to affix the official seal of the City to the documents and attest the documents.  The Mayor stated publicly in a city council meeting that he would not execute the conveyance documents.


The legal basis for the Council President of the City Council to enter into and execute on behalf of the City all of the documents required to con​summate the sale and conveyance of the City’s water and sewer systems and all related assets to the Water Works Board is set out in state and municipal statutes.  Section 11-43-43 of the Code of Alabama provides:  “All legislative powers and other powers granted to the cities and towns shall be exercised by the council, except those powers conferred on some officers by law or ordi​nance.”  Ala. Code § 11-43-43 (1989).  Similarly, the Mayor-Council Act of 1955 states:  “All powers of the city, including all powers vested in it by this act, by the laws, general and local, of the state, and the determination of all matters of policy, shall be vested in the council.”  Mayor-Council Act of 1955, § 3.07.  Thus, generally, the authority to make a conveyance of munici​pal property is vested in the council as the governing legislative body.  See McQuillin, The Law of Municipal Corporations, § 28.44.10.  The authority to execute a conveyance is generally based on an ordinance of the municipal council.  Id.  Further, the council may authorize the execution of deeds and other instruments by someone other than the mayor.  Id.

 A comparison of two sections of the Code of Alabama offers further assistance in resolving this issue.  Section 11-47-5 of the Code of Alabama provides: 

Contracts entered into by a municipality shall be in writing, signed and executed in the name of the city or town by the officers authorized to make the same and by the party contracting.  In cases not oth​erwise directed by law or ordinance, such contracts shall be entered into and executed by the mayor in the name of the city or town . . . .

Ala. Code §11-47-5 (1992) (emphasis added).  Section 11-43-83 of the Code of Alabama provides:  “The mayor shall see that all contracts with the town or city are faithfully kept or performed.  He shall execute all deeds and con​tracts and bonds required in judicial proceedings for and on behalf of the city or town . . . .”  Ala. Code §11-43-83 (1989).  Generally, courts should con​strue statutes covering the same subject matter to be read together if possible.  See generally James v. McKinney, 729 So. 2d 264 (Ala. 1998); Karrh v. Board of Control of Employees Retirement Sys., 679 So. 2d 669 (Ala. 1996); McRae v. Security Pacific Housing Serv., 628 So. 2d 429 (Ala. 1993); Ex parte Jack​son, 614 So. 2d 405 (Ala. 1993); McCausland v. Tide-Mayflower Moving & Storage, 499 So. 2d 1378 (Ala. 1986).  Because section 11-43-83 does not state that the mayor shall be the only officer allowed to execute contracts and deeds on behalf of the city, and because section 11-47-5 provides that an ordinance may direct someone other than the mayor to execute a contract on behalf of the city, the two statutes can be read together to provide that a city ordinance may direct someone other than the mayor to execute deeds and contracts on behalf of the city.  See also State v. Lane, 181 Ala. 646, 62 So. 31 (Ala. 1913) (finding sections 42 and 43 of the Constitution of Alabama, which provide for a separation of powers in state government, have no appli​cability to city officers or city governments). 

The validity of section 2-1-3 of the Birmingham City Code should be measured in the light of sections 11-43-83 and 11-47-5 of the Code of Ala​bama.  The Birmingham City Code provides:  “The mayor shall sign, upon behalf of the city, all proclamations, deeds, notes, leases, contracts and bonds authorized by ordinance or resolution, except in cases otherwise provided for by the statute, ordinance or resolution.”  Birmingham City Code § 2-1-3.  Under Alabama law, municipalities have the authority to enact ordinances as long as such ordinances are consistent with the general laws of the State.  Ala. Code § 11‑45-1 (1989).  An ordinance that supersedes or is inconsistent with state law is invalid.  Lanier v. City of Newton, 518 So. 2d 40 (Ala. 1987); Congo v. State, 409 So. 2d 475 (Ala. Crim. App. 1982).  The term “inconsistent” has been defined as “‘mutually repugnant or contradictory; contrary, the one to the other, so that both cannot stand, but the acceptance or the establishment of the one implies the abrogation and abandonment of the other.’ It implies qualities which cannot coexist-not merely a lack of uni​formity in details.”  Lanier, 518 So. 2d at 43 (quoting Black’s Law Dictionary (5th ed. 1979); City of Montgomery v. Barfield, 56 So. 260, 262 (Ala. 1911)).  Because sections 11-47-5 and 11-43-83 of the Code of Alabama should be construed together to provide that an ordinance may direct someone other than the mayor to execute deeds and contracts on behalf of the city, section 2-1-3 of the Birmingham City Code, which allows an ordinance to direct someone other than the mayor to execute contracts and deeds, is con​sistent with state law.  See also Edwards v. First Nat’l Bank, Brewton, 377 So. 2d 966 (Ala. 1979) (holding that a city council, by ordinance, may also prohibit the mayor from signing city checks and may designate another to per​form the task).

CONCLUSION


Pursuant to sections 11-43-83 and 11-47-5 of the Code of Alabama, the council president of a municipal council has the authority to execute contracts and deeds where a municipal ordinance specifically requires such acts.

QUESTION 2

If the council president may execute contracts and deeds on behalf of the city, must the city clerk attest such documents without discretion?

FACTS AND ANALYSIS


Ordinance No. 00-123 requires that the City Clerk must attest all docu​ments necessary to effectuate the transfer of the assets to the Water Works Board by the City of Birmingham.  Section 3.11 of the Mayor-Council Act pro​vides that the City Clerk “shall perform such other duties as shall be required by this act or by ordinance . . . .” Mayor-Council Act of 1955, sect. 3.11.  Section 2-3-11 of the Birmingham City Code provides that the city clerk shall “attest as to the correctness of all city documents executed by the mayor and the council.” Birmingham City Code § 2-3-11.  Generally, the term “city clerk” refers to persons whose duties are principally clerical and who are not required to use discretion in carrying out their duties.  See McQuillin at §12.34.  Because the duties of the City Clerk are purely ministerial, and because Ordinance No. 00-123 specifically directed the Clerk to attest the documents set out therein, the City Clerk has no discretion in carrying out such duty and must attest the documents set out in Ordinance No. 00-123.

CONCLUSION



A municipal city clerk’s duties of attesting documents are ministerial in nature, and as such, the clerk has no discretion in carrying out such duties.


I hope this opinion answers you questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.







Sincerely,







BILL PRYOR







Attorney General







By:







CAROL JEAN SMITH







Chief, Opinions Division
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