January 24, 2001


Dr. Kathy Sawyer, Commissioner

Department of Mental Health

  and Mental Retardation

Post Office Box 301410

Montgomery, Alabama  36130-1410

Mental Health Department – Merit System – Compensation – Personnel Department

The Commissioner of the Department of Mental Health and Mental Retar​dation has the authority to order the payment of back pay to a wrongfully terminated exempt employee who is reinstated after a hearing pursuant to Policy No. 60‑90.

Dear Dr. Sawyer:


This opinion is issued in response to your request for an opinion of the Attorney General on behalf of the Department of Mental Health and Mental Retardation.

QUESTION
Does the Commissioner of the Department of Mental Health and Mental Retardation have the authority to order the reinstatement of an exempt employee with back pay for an unwar​ranted termination following a post-termination hearing?

FACTS AND ANALYSIS

The Commissioner of the Department of Mental Health and Mental Retardation (Department) has the statutory authority to provide meaning​ful relief to an exempt employee, with a property interest in his employ​ment, who was wrongfully terminated.  The Commissioner has the author​ity to order the payment of back pay to a wrongfully terminated exempt employee who is reinstated after a hearing pursuant to Department of Mental Health and Mental Retardation Policy No. 60-90.


The Department is unique among state agencies in that, by statute, it is authorized to classify numerous positions of employment as exempt positions under the Merit System Act.  See ALA. CODE §  22-50-11(19) (1997) (“[t]he employees of the department shall be governed by person​nel Merit System rules and regulations, the same as other employees in state service, as administered by the state’s personnel department; pro​vided, that such rules and regulations shall not be applicable to the appointment, tenure or compensation of physicians, surgeons, psychia​trists, psychologists, dentists, social workers, nurses, and attorneys”) and ALA. CODE §  22-50-41 (1997) (“[p]ersonnel policies may be established so as to include under the State Merit System certain positions in the Department of Mental Health and Mental Retardation and so as to exclude other positions”).


The Commissioner is the appointing authority for the Department with the delegable authority to appoint all officers and employees of the Department.  ALA. CODE §  22-5-16 (1997).  To assist in the manage​ment of the Department’s workforce, exempt or otherwise, the Legislature authorized the Department “to establish personnel policies and salary schedules for all of its employees.”  ALA. CODE §  22-50-40 (1997).  The Legislature further provided that the Department shall provide “hearings for anyone claiming to be damaged by decisions of its employees or agents.”  ALA. CODE §  22-50-11(15) (1997).  Pursuant to these statutes, the Department implemented a policy whereby an exempt employee who has successfully completed a working test period may appeal from his dismissal and is entitled to have an administrative hearing.  See Depart​ment of Mental Health and Mental Retardation Policy No. 60-90.

Departments are creatures of the Legislature and may only exercise those powers conferred upon them by the Legislature.  Batey v. Jefferson County Board of Health, 486 So. 2d 439 (Ala. Civ. App. 1986).  Unlike other state agencies, the Commissioner of the Department of Mental Health and Mental Retardation has the statutory authority to promulgate policies for the governance of the Department’s workforce.  ALA. CODE §  22-50-40 (1997).  Pursuant to that authority, the Commissioner and the Department adopted Policy No. 60-90, which provides that an exempt employee who has successfully completed a working period, and who otherwise under Alabama law could be terminated at will, is entitled to appeal his dismissal to an administrative hearing officer wherein the spe​cific charges of misconduct will be either refuted or substantiated.  If the specific charges are refuted, the hearing officer has the authority to rec​ommend reinstatement with back pay.  The Commissioner then reviews the recommendation of the hearing officer and may accept, modify, or alter the recommendation of the hearing officer. Policy No. 60-90 is fully authorized by the enabling statutes discussed above.


Furthermore, the effect of Policy No. 60-90 is to create in the non-probationary exempt employees of the Department a property interest in their employment, thus requiring procedural due process in any termina​tion proceeding to comply with the Fourteenth Amendment of the United States Constitution (“nor shall any State deprive any person of life, lib​erty, or property, without due process of law”).  See Ex Parte Craft, 727 So. 2d 55, 133 Ed. Law Rep. 286 (Ala. 1999) (“[i]t is well settled that property interests are created and their dimensions are defined by existing rules or understandings that stem from an independent source such as state law.”  Board of Regents of State Colleges v. Roth, 408 U.S. 564, 577, 92 S. Ct. 2701, 2709, 33 L. Ed. 2d 548 (1972) . . . .  Therefore, this Court determines whether a property right exists, according to state laws and regulations”); Goss v. Lopez, 419 U. S. 565, 572-73, 95 S. Ct. 729, 735, 42 L. Ed. 2d 725 (1975) (“[a]ccordingly, a state employee who under state law, or rules promulgated by state officials, has a legitimate claim of entitlement to continued employment absent sufficient cause for discharge may demand the procedural protections of due process”).  A hearing with​out the ability to make the employee whole after the reversal of a wrong​ful termination by the payment of back pay is a hollow right.  See Thomp​son v. Bass, 616 F. 2d 1259, 1265 (5th Cir. 1980) (“[b]ecause in Thompson’s case, unlike Glenn v. Newman, the post-termination hearing panel reinstated Thompson and awarded him back pay, we find that the constitutional inadequacy of the pretermination proceedings was cured and that Thompson was not entitled to additional relief based on these allegations”).  Thus, the ability to restore the status quo ante by the payment of back pay is manifestly necessary as a component of any post-termination hearing if it is to be meaningful.  

It is important to recognize, however, that in all other instances, the authority to award back pay to an employee rests exclusively and solely with the State Personnel Board. It is only because the Legislature has spe​cifically authorized the Department of Mental Health and Mental Retar​dation to establish personnel policies for exempt employees that the Department has the authority to award back pay in the situation described in your opinion request.

CONCLUSION

The Commissioner of the Department of Mental Health and Mental Retardation has the authority to order the payment of back pay to a wrongfully terminated exempt employee who is reinstated after a hearing pursuant to Policy No. 60-90.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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