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Honorable Mark Griffin

City Clerk

City of Lineville

P. O. Box 247

Lineville, AL  36266-0247

Gasoline Tax – Municipalities - Streets - Clay County

Proceeds from the two cent fee and the seven cent gasoline tax may be used by a municipality for a one-time cleaning of the street and the adjoining sidewalk and parking area.  These funds may also be used for landscaping along a state right-of-way.

The four and five cent gasoline tax pro​ceeds may not be used for landscaping alongside state highways because this is not restoration or rehabilitation of a road.  The four and five cent gasoline tax pro​ceeds may be used for a one-time cleaning of the street and adjoining parking and sidewalk area only if this work is part of the restoration, rehabilitation, or resurfac​ing of the road.

Dear Mr. Griffin:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Lineville.

QUESTIONS

(1)
May 2-7 or 4-5 cent gasoline tax monies be used for one-time cleaning (pressure treatments) of streets and adjoining parking/sidewalk areas?

(2)
May 2-7 or 4-5 cent gasoline tax monies be used for rights-of-way landscaping alongside state high​ways?

FACTS AND ANALYSIS


The State of Alabama imposes three gasoline taxes and one motor fuel inspection fee, the revenues from which are shared with counties and munici​palities.  A seven cent ($.07) and a five cent ($.05) per gallon excise tax are levied on gasoline pursuant to section 40-17-31 of the Code of Alabama.  ALA. CODE § 40-17-31 (Supp. 2000).  A four cent ($.04) per-gallon excise tax is levied on gasoline pursuant to section 40-17-220 of the Code of Alabama.  ALA. CODE § 40-17-220 (1998).  A two cent per-gallon inspection fee is imposed on gasoline and diesel fuel pursuant to section 8-17-87 of the Code of Alabama.  ALA. CODE § 8-17-87 (1993).  The use of the revenues derived from these taxes and fees are restricted.


Amendment No. 354 to the Constitution of Alabama states in pertinent part:


No moneys derived from any fees, excises, or license taxes, levied by the state, relating to regis​tration, operation, or use of vehicles upon the pub​lic highways except a vehicle-use tax imposed in lieu of a sales tax, and no moneys derived from any fee, excises, or license taxes, levied by the state, relating to fuels used for pro​pelling such vehicles except pump taxes, shall be expended for other than cost of administering such laws, statutory refunds and adjustments allowed therein, cost of construc​tion, reconstruction, maintenance and repair of public highways and bridges, costs of highway rights-of-way, payment of highway obligations, the cost of traffic regulation, and the expense of enforcing state traffic and motor vehicle laws . . . .

ALA. CONST. amend. 354.


Section 40-17-78(3) sets out the purposes for which municipalities may use seven cent tax revenue as follows:  “Where the use is by a municipality, such use shall be for transportation planning, the construc​tion, reconstruction, maintenance, widening, alteration, and improvement of public roads, bridges, streets, and other public ways . . . .”  ALA. CODE § 40-17-78(3) (1998).


The two cent inspection fee proceeds may be commingled with the seven cent gasoline tax and shall be used by a municipality in the same manner as the seven cent gasoline tax “for transportation planning, the construction, recon​struction, maintenance, widening, alteration, and improvement of public roads, bridges, streets, and other public ways . . . .  ALA. CODE § 8-17-91(a)(2) (1993).  


This Office has previously held that seven cent gasoline tax proceeds may be used to cut grass on the rights-of-way of a public road and to construct new curbs and gutter on existing streets.  Attorney General’s Opinions of the Attor​ney General to Honorable Douglas C. Martinson II, Attorney, Town of Triana, dated December 14, 1998, A.G. No. 99-00062; to Honorable Douglas C. Martin​son, II, dated April 24, 1997, A.G. No. 97-00170.


Proceeds from the two cent fee and the seven cent gasoline tax may be used by a municipality for a one-time cleaning of the street and the adjoining sidewalk and parking area.  These funds may also be used for landscaping along a state right-of-way because this would be considered maintenance and improvement of a public road.  


Proceeds from the four cent gasoline tax may be used by a municipality in the following manner:

Where the use is by a municipality, such use shall be for resurfacing, restoration and rehabilitation of roads, bridges, and streets within the municipality. The use may also be for bridge replacement within the municipality. Provided, however, from time to time, that where the use is by a municipality such funds may also be used to construct new roads and streets within such municipality. These funds shall not be commin​gled with other funds of the municipality including any other gasoline tax revenues and shall be kept and dis​bursed by such municipality from a special fund only for the purposes hereinabove provided.

ALA. CODE § 40-17-224(b)(3) (1998) (emphasis added).


Resurfacing, restoration, and rehabilitation are defined as follows:

RESURFACING, RESTORATION, AND REHA​BILITATION (RRR). Work undertaken primarily to preserve an existing facility. Restoration and rehabili​tation is considered to be work required to return the existing pavement or bridge deck (including shoulders) to a condition of adequate structural support or to a condition adequate for placement of an additional state of construction (bridge deck protective system or resur​facing). Resurfacing consists of the placement of addi​tional surface material over the existing, restored, or rehabilitated roadway or bridge deck to improve serv​iceability or to provide additional strength. RRR work may include changes to geometric features, such as minor widening, flattening curves, or improving sight distances.

ALA. CODE § 40-17-224(a)(1) (1998).


Proceeds from the five cent gasoline tax may be used by the state, county, and municipality in the same manner as the four cent gasoline tax proceeds as set forth in section 40-17-224.  ALA. CODE § 40-17-74.1 (1998).  This Office has previously held that the four and five cent gasoline tax proceeds may be used for a project that is part of the rehabilitation or restoration of a road.  Attorney General’s Opinion to Honorable Douglas C. Martinson II, Attorney, Town of Triana, dated December 14, 1998, A. G. No. 99-00062.  This Office has also held that the four cent gasoline tax proceeds may not be used to construct, maintain, or improve sidewalks or to cut and maintain a right-of-way.  Attorney General’s Opinions to Honorable Michael D. Smith, Attorney, City of Eutaw, dated December 23, 1996, A.G. No. 97-00058; to Honorable Gerald Dial, Mem​ber, House of Representatives, dated May 11, 1982, A.G. No. 82-00332.


The four and five cent gasoline tax proceeds may not be used for land​scaping alongside state highways because this is not restoration or rehabilitation of a road.  The four and five cent gasoline tax proceeds may be used for a one-time cleaning of the street and adjoining parking and sidewalk area only if this work is part of the restoration, rehabilitation, or resurfacing of the road.

CONCLUSION


Proceeds from the two cent fee and the seven cent gasoline tax may be used by a municipality for a one-time cleaning of the street and the adjoining sidewalk and parking area.  These funds may also be used for landscaping along a state right-of-way because this would be considered maintenance and improvement of a public road.


The four and five cent gasoline tax proceeds may not be used for land​scaping alongside state highways because this is not restoration or rehabilitation of a road.  The four and five cent gasoline tax proceeds may be used for a one-time cleaning of the street and adjoining parking and sidewalk area only if this work is part of the restoration, rehabilitation, or resurfacing of the road.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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