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Honorable Albert Lipscomb

Member, Alabama State Senate

P. O. Box 209

Magnolia Springs, Alabama 36555

Abortions - Minors - Parent and Child - Baldwin County

The use of mifepristone (commonly known as RU-486) in Alabama is subject to the parental notification provisions of section 26-21-3 of the Code of Alabama.

Dear Senator Lipscomb:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether section 26-21-1, et seq., of the Code of Alabama applies to a minor who wishes to obtain an abortion by the use of RU-486.

FACTS AND ANALYSIS


In your letter of request, you provide the following facts:


The Federal Food and Drug Administration (FDA) has approved the use of a drug known as RU-486.  This drug is an abortifacient.  As such, the pur​pose for which the FDA has approved RU-486 is to induce abortions without the requirements of surgical abortion procedures.


RU-486 will be available in the State of Ala​bama.  Its use requires a physician’s prescription.  There are clearly significant medical implications and the possibility of medical complications.


Minor girls under the age of 18 years are required to have either parent’s consent or follow the judicial by-pass procedure provided in Sections 26-21-1, et seq., of the Code of Alabama in order to obtain an abortion.  The definition of an abortion is contained in section 26-21-2(3) of the Code:

ABORTION:  The use of any instrument, medicine, drug, or any other substance or device with intent to terminate the preg​nancy of a woman known to be pregnant with intent other than to increase the prob​ability of a live birth, to preserve the life or health of the child after live birth, or to remove a dead or dying unborn child.



(emphasis added.)


It would seem by this definition that Alabama’s parental consent law would require a minor to have either parental consent or judicial approval in order to obtain RU-486.


The FDA approved the prescription drug, mifepristone, which is the Ameri​can equivalent of the RU-486 pill, on September 28, 2000.  “FDA Approves Mife​pri​stone for Termination of Early Pregnancy,” FDA Consumer Magazine, Novem​ber-December 2000, <www.fda.gov/fdac/features/2000/600_ru486.html>. Mifepristone was approved “for the termination of early pregnancy, defined as 49 days or less, counting from the beginning of the last menstrual period.”  “FDA Approves Mife​pristone for Ter​mination of Early Pregnancy,” HHS News, U.S. Department of Health and Human Services, <www.fda.gov/bbs/topics/news/NEW00737.html>.  Mifepri​stone must be administered under the supervision of a physician and may be used only after a doctor determines that a woman is pregnant.  See Unsigned Letter from Center for Drug Evaluation and Research to Sandra P. Arnold, dated September 28, 2000.  Even the manufacturer’s webpage for Mifeprex, the brand name of mife​pri​stone, describes this product as “the only Food and Drug Administration (FDA) approved non-surgical option for ending early pregnancy.”  “Health Care Profes​sionals,” www.earlyoptionpill.com/hcp_faqs.php3 (emphasis added).  Because the FDA requires that a pregnancy be diagnosed before the administration of this drug, and the drug is prescribed for the purpose of terminating that preg​nancy, the use of mifepristone in Alabama falls within the definition of an “abortion” under state law.


Section 26-21-3 of the Code of Alabama governs the performance of abortions in Alabama and provides:


(a) Except as otherwise provided in subsections (b) and (e) of this section and Sections 26-21-4 and 26-21-5 hereof, no person shall perform an abortion upon an unemancipated minor unless he or his agent first obtains the written consent of either parent or the legal guardian of the minor. 

*  *  *


(e) A minor who elects not to seek or does not or cannot for any reason, including unavailability or refusal by either or both parents or legal guardian, obtain consent from either of her parents or legal guardian under this section, may petition, on her own behalf, the juvenile court, or court of equal standing, in the county in which the minor resides or in the county in which the abortion is to be performed for a waiver of the consent requirement of this section pursuant to the procedure of Section 26-21-4. 

ALA. CODE § 26-21-3 (1992).


Pursuant to these provisions of law, an unemancipated minor must either obtain the consent of one of her parents or must petition and receive a waiver of the consent procedures from the juvenile court before an abortion may be per​formed on her.  Because the definition of what constitutes an abortion includes the administration of drugs to induce an abortion of the fetus, the use of mife​pristone in Alabama is subject to the parental notification provisions of section 26-21-3 of the Code of Alabama.

CONCLUSION


The use of mifepristone in Alabama is subject to the parental notification provisions of section 26-21-3 of the Code of Alabama.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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