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Honorable Frank W. Gregory, Director

Administrative Office of Courts

300 Dexter Avenue

Montgomery, Alabama 36104-3741

Drugs – Penalties - Rehabilitation - Demand Reduction Assessment Act ‑‑ Administrative Office - Courts

A court may approve a drug rehabilitation program provided to inmates by the Department of Corrections.

Demand Reduction Assessment Act pen​alties for certain drug offenses may be suspended while a defendant participates in a drug rehabilitation program, if the defendant agrees to pay some portion of the cost associated with the program.  Upon successful completion of the pro​gram, the defendant may apply to the court to reduce the penalty by the amount he or she actually paid for the drug reha​bilitation program pursuant to section 13A-12-284(b) of the Code of Alabama.  If a defendant fails to pay Demand Reduction Assessment Act penalties, the court may inquire into the defendant’s ability to pay and enter an order in accor​dance with Rule 26.11(h) of the Alabama Rules of Criminal Procedure.

There is no provision that exempts assessment of the additional penalties mandated in the Demand Reduction Assessment Act against indigent defen​dants.  Rule 26.11 of the Alabama Rules of Criminal Procedure does, however, authorize the court to inquire into a defendant’s ability to pay.  It also authorizes the court to reduce the fine, modify the payment schedule, or release the defendant from the obligation to pay the fine.

An indigent defendant may not be incar​cerated for inability to pay a fine, court costs, or restitution.  The only remedy available for non-payment against an indigent defen​dant is to issue execution for the fine pur​suant to Rule 26.11(k) of the Alabama Rules of Criminal Procedure.

As long as a court retains jurisdiction, it may modify the defendant’s sentence to authorize attendance of a drug treatment program, thereby suspending collection of the penalty.  Under Rule 26.11(h) of the Alabama Rules of Criminal Procedure, however, a court may reduce or release the defendant from paying the penalty if the defendant is unable to pay the penalty.

Dear Mr. Gregory:

This opinion of the Attorney General is issued in response to your request on behalf of the Administrative Office of Courts.

QUESTION 1
May the “court” approve a drug rehabili​tation program provided to inmates by the Department of Corrections?

FACTS, LAW, AND ANALYSIS
The Demand Reduction Assessment Act, Act No. 90-655, was approved on April 24, 1990, and became effective immediately.  1990 Ala. Acts No. 90-655, 1271.  The Act is codified at sections 13A-12-280 through -284 of the Code of Alabama.  The statute lists the following crimes, for which additional penalties, in the form of fines, are provided:

Ala. Code § 13A-12-202 (1994) - Criminal solicitation to commit controlled substance crime.

Ala. Code § 13A-12-203 (1994) - Attempt to commit con​trolled substance crime.

Ala. Code § 13A-12-204 (1994) - Criminal conspiracy to commit controlled substance crime.

Ala. Code § 13A-12-211 (1994) - Unlawful distribution of controlled substances.

Ala. Code § 13A-12-212 (1994) - Unlawful possession or receipt of controlled substances.

Ala. Code § 13A-12-213 (1994) - Unlawful possession of marihuana in the first degree.

Ala. Code § 13A-12-215 (1994) - Sale, furnishing, etc., of controlled substances by persons over age 18 to per​sons under age 18.

Ala. Code § 13A-12-231 (Supp. 2000) - Trafficking in can​nabis, cocaine, etc.; mandatory minimum terms of imprisonment; trafficking in illegal drugs; trafficking in amphetamine and methamphetamine; habitual felony offender act.

The statute provides that there shall be assessed for each such offense an additional penalty fixed at $1000 for first offenders and $2000 for second and subsequent offenders.  The money collected from these additional penalties shall be paid to the Department of Corrections to be used for drug education, prevention, and treatment purposes.  All the penalties provided by this act are to be collected as provided in Rule 26.11 of the Alabama Rules of Criminal Procedure.

The court is expressly authorized to suspend the collection of the penalty if the defendant agrees to enter a drug rehabilitation program approved by the court, and if the defendant agrees to pay for all or some portion of the costs associated with the rehabilitation program. Ala. Code §13A-12-284(a) (1994).   Upon successful completion of the reha​bilitation program, the defendant may apply to the court to reduce the penalty imposed by this act by any amount actually paid by the defendant for his participation in the program. Ala. Code §13A-12-284(a) (1994).

“The fundamental rule to be applied in construing any statute is . . . to ascertain and effectuate the legislative intent as expressed in the statute.  This intent may be discerned from the language used, the reason and necessity for the act, and the goal sought to be obtained.”  Ex parte State of Alabama, 620 So. 2d 719, 721 (Ala. 1993) (citing Ex parte Holladay, 466 So. 2d 956 (Ala. 1985)).

In considering whether the “court” may approve a drug rehabilita​tion program provided to inmates by the Department of Corrections, the language of the statute leaves no room for doubt that the “court” may approve any drug rehabilitation program.  The reason and necessity of this act is to provide an incentive for defendants who have been con​victed of drug offenses, and who have a drug problem, to get treatment for the drug problem.  Because all the crimes listed in the act are felo​nies, many defendants so situated will be incarcerated and could only attend a drug program provided by the Department of Corrections.  Addi​tional support for the approval of a drug rehabilitation program provided by the Department of Corrections is found in section 13A-12-283 of the Code of Alabama, which provides that the money collected from the additional penalties “shall be expended by the Department of Corrections for drug education, prevention and treatment purposes.” Ala. Code § 13A-12-283 (1994) (emphasis added).  Thus, the statute envisions and even mandates that the Department of Corrections provide treatment for inmates.  To say that such a treatment program could not be approved by the court would defeat the purpose of additional penalties, which is to encourage participation in these very treatment programs funded by this statute.

CONCLUSION
A court may approve a drug rehabilitation program provided to inmates by the Department of Corrections.

QUESTION 2
Is payment of some portion of the pro​gram a prerequisite for suspension and/or reduction of this fee?

FACTS, LAW, AND ANALYSIS
Pursuant to the statute, there are two ways a court can reduce a penalty under this statute.  First, pursuant to section 13A-12-284(a) of the Code, the court may suspend collection of a penalty if the defendant agrees to enter a drug rehabilitation program approved by the court, and if the defendant agrees to pay for all or some portion of the costs associ​ated with the rehabilitation program.  Next, pursuant to section 13A-12-284(b) of the Code, upon successful completion of the rehabilitation pro​gram the defendant may apply for the court to reduce the penalty by “any amount actually paid by the defendant for his participation in said pro​gram.” ALA. CODE § 13A-12-284(b) (1994).  The restrictions for reduc​tion of the penalty provided by section 13A-12-284(b) of the Code are clear.  Pursuant to this statute, the court may reduce the penalty imposed only by an amount that is actually paid by the defendant for the drug rehabilitation program.

Second, reduction of the penalty provided by this statute is also authorized pursuant to Rule 26.11 of the Alabama Rules of Criminal Pro​cedure.  Section 13A-12-282 of the Code of Alabama states that the pen​alties provided for in this act shall be collected in accordance with Rule 26.11 of the Alabama Rules of Criminal Procedure.  Ala. Code § 13A-12-282 (1994).  Rule 26.11 bestows on the court wide discretion in the collection and remittance of fines and restitution.  If a defendant cannot pay a fine and/or restitution immediately after pronouncement of the sentence, the court may permit payment of the costs, fine and/or restitu​tion, at some later date, or in specified installments.  Ala. R. Crim. P. 26.11(d).  If a defendant fails to pay a fine or restitution as directed, the court may inquire into his ability to pay.  Ala. R. Crim. P. 26.11(g).   If a defendant fails to pay, a court may, in its discretion, reduce the fine to an amount the defendant is able to pay, or the court may release the defen​dant from an obligation to pay the fine entirely.  Ala. R. Crim. P. 26.11(h)(1), (5).

Thus, a properly structured sentencing order should require a defendant to pay the penalties under this act within a specified time.  Assuming that the defendant is to be incarcerated or placed on probation, the collection of these penalties may be suspended while a defendant participates in a drug rehabilitation program, if the defendant agrees to pay some portion of the cost associated with the program.  Ala. Code § 13A-12-284(a).  Upon successful completion of the program, the defen​dant may apply to the court to reduce the penalty by any amount actually paid for the drug rehabilitation program.  Ala. Code § 13A-12-284(b).  If a defendant fails to pay the court-ordered penalties, the court may inquire into the defendant’s ability to pay and enter an order in accor​dance with Rule 26.11(h) of the Alabama Rules of Criminal Procedure.

CONCLUSION
Demand Reduction Assessment Act penalties for certain drug offenses may be suspended while a defendant participates in a drug reha​bilitation program, if the defendant agrees to pay some portion of the cost associated with the program.  Upon successful completion of the program, the defendant may apply to the court to reduce the penalty by the amount he or she actually paid for the drug rehabilitation program pursuant to section 13A-12-284(b) of the Code of Alabama.  If a defen​dant fails to pay Demand Reduction Assessment Act penalties, the court may inquire into the defendant’s ability to pay and enter an order in accor​dance with Ala. R. Crim. P. 26.11(h).

QUESTION 3
If Question 2 is answered in the affirma​tive, is there any law that would exempt assess​ment of these fees against indigent defendants?

FACTS, LAW, AND ANALYSIS
The penalties provided in section 13A-12-281 of the Code of Ala​bama are mandatory.  Pierson v. State, 677 So. 2d 246, 247 (Ala. 1995); Snell v. State, 715 So. 2d 920, 923 (Ala. Crim. App. 1998).  There is no provision that exempts assessment of the additional penalties against indigent defendants.  Rule 26.11(h) of the Alabama Rules of Criminal Procedure does, however, authorize the court to inquire into a defen​dant’s ability to pay.  Ala. R. Crim. P. 26.11(g).  It also authorizes the court to reduce the fine, modify the payment schedule, or release the defendant from the obligation to pay the fine.  Ala. R. Crim. P. 26.11(h)(1), (2), (5).

CONCLUSION
There is no provision that exempts assessment of the additional penalties mandated in the Demand Reduction Assessment Act against indigent defendants. Rule 26.11 of the Alabama Rules of Criminal Proce​dure does, however, authorize a court to inquire into a defendant’s ability to pay.  Ala. R. Crim. P. 26(g).  It also authorizes the court to reduce the fine, modify the payment schedule, or release the defendant from the obligation to pay the fine.  Ala. R. Crim. P. 26.11(h)(1), (2), (5).

QUESTION 4
If the answer to Question 3 is in the nega​tive, what remedies are available for non​payment against an indigent defendant?

FACTS, LAW, AND ANALYSIS
All penalties assessed pursuant to the Act’s provisions are to be collected as provided for in Rule 26.11 of the Alabama Rules of Criminal Procedure.  Ala. Code § 13A-12-282.  Rule 26.11(i)(2) provides that in no case shall an indigent defendant be incarcerated for inability to pay a fine, court costs, or restitution.

Rule 26.11(g) permits the court to inquire into a defendant’s finan​cial, employment, and family standing, and the reasons for non-payment. Rule 26.11(h) allows the court to reduce the penalty, modify the payment schedule, or release the defendant from the obligation to pay the penalty.  Rule 26.11(i) allows the court to incarcerate a defendant for willful non-payment of the penalty, but this is not allowed against an indigent defen​dant, since inability is not synonymous with unwillingness.

CONCLUSION
An indigent defendant may not be incarcerated for inability to pay a fine, court costs, or restitution.  Ala. R. Crim. P. 26.11(i)(2). The only remedy available for non-payment against an indigent defendant is to issue execution for the fine pursuant to Rule 26.11(k) of the Alabama Rules of Criminal Procedure.

QUESTION 5

May the court authorize defendants who have been sentenced, and begun serving their sentence or probationary period, to participate in an approved program, thereby suspending collection of the penalty and authorizing a reduction in the amount assessed upon success​ful completion?

FACTS, LAW, AND ANALYSIS

Once a defendant is sentenced and the additional penalties are imposed, the trial court generally has thirty days in which to modify the original sentence. Ala. R. Crim. P. 24; see also Wallace v. State, 701 So. 2d 829, 830 (Ala. Crim. App. 1997).  If a motion for new trial is filed, the trial court has an additional thirty days to modify the original sen​tence.  Massey v. State, 587 So. 2d 448, 449 (Ala. Crim. App. 1991).  Thus, if a defendant has been assessed additional penalties pursuant to section 13A-12-281 of the Code of Alabama, the trial court may, within thirty days of sentencing, authorize the defendant to attend a treatment program pursuant to section 13A-12-284 of the Code.  This period may be extended to sixty days if a motion for a new trial is filed.

There is an exception to the general rule that a court loses juris​diction over a defendant after the passage of thirty days.  Section 15-18-8 of the Code of Alabama provides that a court shall retain jurisdiction and authority to suspend any time to be served over three years and place the defendant on probation for the remainder of his sentence.  Ala. Code § 15-18-8 (Supp. 2000).  As a condition of that probation, the defendant may be required to pay a fine in one or several sums.  Ala. Code § 15-18-8(d)(1).  This provision of the Code would allow the court to change the manner in which a defendant serves his sentence, by placing him on probation.  Section 15-18-8(a)(1) of the Code states that the court may order “that the execution of the remainder of the sentence be suspended . . . and that the defendant be placed on probation for such period and upon such terms as the court deems best . . . .”  Ala. Code § 15-18-8(a)(1) (emphasis added).  Thus, this statute gives the court the power to order that the defendant be placed on probation for the remainder of his sentence, and as part of the probation, the court could order the defendant to attend a drug treatment program.  This statute would not authorize the court to reduce the penalty, however, because that would be a change to the original sentence.  In Woodberry v. State, 625 So. 2d 1159 (Ala. Crim. App. 1993), the court held that because “a grant of probation does not reduce a sentence, it necessarily follows that the revocation of pro​bation does not increase a sentence.  Based on our holding in Green, [the defendant’s] original sentence of five years remained the same through​out the trial court’s actions regarding probation.  Therefore, the court’s grant and reconsideration of probation was not a resentencing of [the defendant] — this original sentence of five years’ imprisonment remained unchanged.”  Id.  at 1161 (quoting Wray v. State, 472 So. 2d 1119 (Ala. 1985) (emphasis added)).  Accordingly, the court could grant probation at any time pursuant to section 15-18-8(a)(1) of the Code, and it could require attendance of a drug treatment program as a condition of probation, but the court could not change the original sentence by a reduction of the penalty under this section.

On the other hand, even where a defendant has not received prior court approval to attend a treatment program, if the defendant failed to pay the penalty, the court could consider a reduction of the penalty or even complete release from payment under Rule 26.11(h) of the Alabama Rules of Criminal Procedure.   If a defendant’s payment of the cost of a rehabilitation program left the defendant unable to pay the outstanding fines and penalties, the court could reduce the fines and penalties pur​suant to Rule 26.11(h)(1) or release the defendant from the obligation to pay altogether pursuant to Rule 26.11(h)(5).  Where a defendant remained able to pay the outstanding fines and penalties after paying some portion of the costs of a rehabilitation program, it does not appear that a modifi​cation under Rule 26.11(h) would be appropriate. 

CONCLUSION
As long as a court retains jurisdiction, it may modify the defen​dant’s sentence to authorize attendance of a drug treatment program, thereby suspending collection of the penalty.  Under Rule 26.11(h) of the Alabama Rules of Criminal Procedure, however, a court may reduce or release the defendant from paying the penalty if the defendant is unable to pay the penalty.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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