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Honorable Thomas M. Smith

District Attorney

Sixth Judicial Circuit

410 County Courthouse

714 Greensboro Avenue

Tuscaloosa, AL  35401-1894

Code Section 13A-11-8 – Harassment – Harassing Communications – Act No. 2000-597 – Domestic Relations - Tuscaloosa County

The language of Act No. 2000-597 does not encompass the crime of harassing communications unless the defendant has violated:  (1) a protective order or (2) a condition of his/her bond, either of which prohibit the defendant from performing acts that constitute harass​ing communications toward “family, household, or dating or engagement relationship members” as defined in section 15-10-3(b)(3) of the Code of Alabama. 

Dear Mr. Smith:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Is the crime of harassing communications, as defined in section 13A-11-8(b)(1) of the Code of Alabama, covered by Act No. 2000-597?

FACTS AND ANALYSIS


Section 13A-11-8(b)(1) of the Code of Alabama defines “harassing communications” as:


A person commits the crime of harassing communications if, with intent to harass or alarm another person, he or she does any of the following: 


   a. Communicates with a person, anony​mously or otherwise, by telephone, telegraph, mail, or any other form of written or electronic communi​cation, in a manner likely to harass or cause alarm. 


   b. Makes a telephone call, whether or not a conversation ensues, with no purpose of legitimate communication. 


   c. Telephones another person and addresses to or about such other person any lewd or obscene words or language. 


Nothing in this section shall apply to legiti​mate business telephone communications. 

ALA. CODE § 13A-11-8 (Supp. 2000).


Act No. 2000-597 sets forth the procedures that should be followed before releasing on bond a person charged with domestic violence.  The pre​amble to Act No. 2000-597 states that the act applies to persons “arrested for an offense involving the abuse, assault, strikes, shoves, kicks or other​wise touches a person or subject[s] him or her to physical contact, or the attempt or threat thereof, of a family, household, dating, or engagement relationship member, or for violation of a protection order . . . . ”  Section 1(a) of the Act provides that: 

A person arrested for an offense involving domestic violence as defined in subdivisions (1) through (4) of subsection (b) of Section 15-10-3 of the Code of Alabama 1975, strikes, shoves, kicks, or otherwise touches a person or subject[s] him or her to physical contact, or charged with a violation of a protective order, may not be admitted to bail until after an appearance before a judge or magis​trate within 12 hours of the arrest, and if the person is not taken before a judge or magistrate within 12 hours he or she shall be released on bail.

The Act specifically refers to the definitions found in section 15‑10-3(b)(1)-(4) of the Code of Alabama.  Section 15-10-3(b) provides:

(b) For the purpose of this section, the fol​lowing terms have the following meanings: 

(1)  ABUSE. Any offense under Sections 13A-6-60 to 13A-6-70, inclusive, or under Sections 26-15-1 to 26-15-4, inclusive. 

  (2) ASSAULT. Any offense under Sections 13A-6-20 to 13A-6-25, inclusive. 

  (3) FAMILY, HOUSEHOLD, OR DATING OR ENGAGEMENT RELATIONSHIP MEMBERS. Includes a spouse, former spouse, parent, child, or any other person related by marriage or common law marriage, a person with whom the victim has a child in common, a present or former household member, or a person who has or had a dating or engagement relationship. 

(4) DOMESTIC VIOLENCE. Any incident resulting in the abuse, assault, harassment, or the attempt or threats thereof, between family, house​hold, or dating or engagement relationship mem​bers. 

ALA. CODE § 15-10-3 (Supp. 2000). 

While section 1(a) of the Act includes section 15-10-3(b)(1) – (4) of the Code of Alabama, the Act does not include section 15-10-3(b)(5), the definition of “harassment.”  Subsection 5 defines “harassment” as “[a]ny offense under Section 13A-11-8.”  ALA. CODE § 15-10-3(b)(5) (Supp. 2000).  Section 13A-11-8 includes the definition of “harassment” and “har​assing communications.”  Section 1(a) of the Act, however, specifically applies to a defendant charged with violating a protective order.  If the pro​tective order included prohibitions on acts that would constitute harassing communications as defined in section 13A-11-8 of the Code, the defendant would be subject to the provisions of Act No. 2000-597.

Section 1(b) of the Act states that “[t]he judge or magistrate shall make findings on the record concerning those determinations and may impose conditions of release . . .” of a defendant charged with a domestic violence crime.  2000 Ala. Acts No. 2000-597, sect. 1(b).  The section fur​ther states that the conditions may include “prohibiting the person from telephoning, contacting, or otherwise communicating with the alleged victim with the intent to harass, either directly or indirectly . . . .” 2000 Ala. Acts No. 2000-597, sect. 1(b).  This language summarizes portions of the harass​ing communications law as contained in section 13A-11-8(b)(1) of the Code of Alabama.  Thus, the defendant would also be subject to bond revocation if he/she violated this as a condition of his/her bond from a domestic violence charge.

The Act includes the part of the harassment statute that deals specifi​cally with physical contact and/or injury, however, because section 1(a) and the preamble incorporate language from section 13A-11-8(a)(1)(a) of the Code.  Though threats are included as covered in the preamble, section 1(a) does not include threats as an act specifically covered by the new act.  Even so, the language of the preamble is vague about whether the threat is one that rises to the level of “fighting words” and, thus, is part of the harassment statute or whether it is just harassing and alarming language that qualified as harassing communications.  See Tanner v. City of Hamilton, 668 So. 2d 157 (Ala. Crim. App. 1995) (defendant’s verbal threats that he would kill his former girlfriend and her family did not rise to the level of fighting words and, thus, did not support a charge for harassment but would have supported a charge for harassing communications).

CONCLUSION


The language of Act No. 2000-597 does not encompass the crime of harassing communications unless the defendant has violated:  (1) a protec​tive order or (2) a condition of his/her bond, either of which prohibit the defendant from performing acts that constitute harassing communications toward “family, household, or dating or engagement relationship members” as defined in section 15-10-3(b)(3) of the Code of Alabama.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Kristi Deason of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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