December 11, 2000


Honorable Jim Woodward

Sheriff, Jefferson County

Law Enforcement Bureau

2200 8th Avenue, North

Birmingham, Alabama 35203

Motor Vehicles – Roads, Highways and Bridges – Intoxication

(1)  A vehicle on a public highway or park​ing lot in full view of passing motor​ists falls within the definition of a “public place” as that term is defined in the Public Intoxication Statute.

(2)  A law enforcement officer may be sued for false arrest if he takes a person into custody when no probable cause exists that a crime has been committed.

(3)  When a vehicle is a public place under the Public Intoxication Statute, it is irrele​vant whether the person is arrested for public intoxication while he is in the vehi​cle or after he is ordered out of the vehi​cle.

(4)  A passenger in a vehicle when that vehicle is a public place commits the crime of public intoxication under state law if he is intoxicated and he endangers himself or another person or property, or by boister​ous and offensive conduct annoys another person in his vicinity.

(5)  A law enforcement officer is subject to suit if he leaves a passenger in a vehicle who appears to be so intoxicated as to be unable to make a rational decision at the side of a road.

Dear Sheriff Woodward:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1
Is a vehicle on a public roadway or parking lot in full view of the passing motorists a “public place?”

FACTS AND ANALYSIS

Generally speaking, a motor vehicle is not a public place.  Under certain circumstances a motor vehicle may, however, be a public place.  Under the stat​ute on public intoxication, section 13A-11-10 of the Code of Alabama, the term “public place” embraces an automobile parked on or near enough to a public thoroughfare to permit it to be open to public view by a passerby.  Atchley v. State, 393 So. 2d 1034 (1981).

CONCLUSION

Generally speaking, a vehicle on a public highway or parking lot in full view of passing motorists is not a public place, but it does fit within the defini​tion of a “public place” as that term is defined in the Public Intoxication Stat​ute.

QUESTION 2

What is the liability for a deputy taking a subject into custody if a vehicle situated on a roadway or park​ing lot is not considered a public place?

FACTS AND ANALYSIS

Any law enforcement officer is subject to suit for false arrest if he makes an arrest without probable cause.  Taking a person into custody or restraining the liberty of a person is generally considered to be an arrest if it is done with​out the person’s consent.

CONCLUSION

A law enforcement officer may be liable for a false arrest if he takes a person into custody when no probable cause exists that a crime has been com​mitted.

QUESTION 3

Does the wrecker driver ordering the subject out of the vehicle allow for the arrest of an intoxicated subject when they are outside the vehicle?

FACTS AND ANALYSIS

Prior to 1977, Alabama had a statute making it a crime to be upon or along a public road or highway under the influence of alcohol.  See ALA. CODE § 13A-11-10 commentary (1994).  Under that statute a person could not be guilty of the crime if they were in a vehicle and could not be guilty if ordered out of the vehicle and then arrested since compulsion or duress is a defense to a criminal charge.  Brown v. State, 38 Ala. App. 312, 82 So. 2d 806 (1955).  As noted above, however, a person in a motor vehicle on a highway is in a public place for purpose of the Public Intoxication Statute.  It is thus irrelevant in these circumstances if a person is ordered out of the vehicle since both inside and outside the vehicle is a public place.

CONCLUSION

When a vehicle is a public place under the Public Intoxication Statute, it is irrelevant whether the person is arrested for public intoxication while he is in the vehicle or after he is ordered out of the vehicle.  

QUESTION 4

If an intoxicated subject is a passenger in a vehi​cle with an intoxicated driver, can the intoxicated sub​ject be arrested for public intoxication after the intoxi​cated driver has been arrested and removed from the vehicle on the basis that they are a danger to him/herself or others?

FACTS AND ANALYSIS

A passenger in a motor vehicle may be arrested for public intoxication under state law if the person is violating section 13A-11-10 of the Code of Ala​bama.  See Atchley, 393 So. 2d at 1046.  Section 13A-11-10 provides as follows:

(a) A person commits the crime of public intoxi​cation if he appears in a public place under the influ​ence of alcohol, narcotics or other drug to the degree that he endangers himself or another person or prop​erty, or by boisterous and offensive conduct annoys another person in his vicinity.

(b) Public intoxication is a violation.

ALA. CODE § 13A-11-10 (1994).


In order to establish a violation of section 13A-11-10 of the Code of Ala​bama, an officer needs to be able to articulate objective factors as to why the person is endangering himself or another, or through boisterous and offensive conduct is annoying another person.

CONCLUSION

A passenger in a vehicle when that vehicle is a public place commits the crime of public intoxication under state law if he is intoxicated and he endan​gers himself or another person or property, or by boisterous and offensive con​duct annoys another person in his vicinity.

QUESTION 5

What is the liability of leaving an intoxicated person on the side of the roadway if an arrest is not allowed in the aforementioned example?

FACTS AND ANALYSIS

Law enforcement officers do not have any general duty to protect mem​bers of the public.  Only if a special relationship exists may such a duty arise.  For example, if an officer undertakes to protect a particular person and negli​gently performs that duty and the person is injured, the officer may be liable to the person for these injuries.


With regard to a passenger in a vehicle, if the driver has been arrested and the vehicle has been towed away, depending on all the facts and circumstances, an officer could be subject to liability if he simply leaves the passenger by the side of the road unless the person refuses all offers of assistance and does not appear to be so intoxicated as to be unable to make a rational decision.

CONCLUSION

Depending on the facts and circumstances, a law enforcement officer may be liable if he leaves a passenger in a vehicle at the side of a road who appears to be so intoxicated as to be unable to make a rational decision.


I hope this opinion answers your questions.  If this office can be of fur​ther assistance, please contact Carol Jean Smith of my staff.
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Chief, Opinions Division
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