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Honorable Ronnie Brogden

Superintendent

Conecuh County Board of Education

100 Jackson Street

Evergreen, Alabama  36401

Sunshine Law - Education, Boards of

Attendance zone proceedings should be conducted by open meeting unless the character and good name of a person is to be discussed in light of the Miglionico case law definitions.

Dear Mr. Brogden:


This opinion of the Attorney General is issued in response to your request on behalf of the Conecuh County Board of Education.

QUESTION


When the Conecuh County Board of Edu​cation needs to consider information that, because of the Family Educational Rights and Privacy Act (FERPA), cannot be discussed pub​licly, may the Board go into executive session for that reason without risking prosecution under the open meetings statute, even if some or all of this information is not about a person’s character or good name?

FACTS AND ANALYSIS


In your letter of request, you provide the following statement of facts:


The Conecuh County Board of Education uses attendance zones to assign students to schools.  The location of a student’s residence determines which school the student attends.  From time to time, the Board is asked to make an exception to these attendance zones and to allow a student to enroll in, or transfer to, a school in a different attendance zone.  The reasons for these transfers vary.  For example, a transfer could be requested because of a perceived conflict with one of the student’s teachers, because the student has not been able to adjust to a particular school, or as a resolution to some problem in the stu​dent’s family, etc.  Whatever the reason, and regardless of whether the Board thinks it is valid, the Board’s consideration of such a request requires discussing information about the indi​vidual student.  Under the open meeting statute, these discussions must be conducted in public, unless they involve the “character or good name of a man or woman [or student].”  The Board can go into executive session to discuss matters involving character, but case law indicates that such executive sessions must be limited to char​acter and good name only.  Other aspects of a request to change schools that do not involve character information about the student must be discussed in public.


The Family Educational Rights and Privacy Act, 20 U.S.C. § 1232g (FERPA), makes it gen​erally illegal for an “educational agency,” such as a county school board, to disclose “personally identifiable information” from a student’s “edu​cation records” without signed and dated written consent of a parent or an “eligible student.”  Much of the information the Board typically needs to consider falls within FERPA’s ban on disclosing personally identifiable information.


Your letter also indicated:


Requiring written consent to disclose this information could allow the Board to publicly discuss it without violating FERPA. The certain disclosure of personal information, however, could prevent students and their parents from making requests for transfers that would be in the best interests of students and the school system.


Sections 1232g(b)(1) and 1232g(b)(2)(A) of the United States Code provide in pertinent parts:


(b)
Release of education records; parental consent requirement; exceptions; compliance with judicial orders and subpoenas; audit and evaluation of federally-supported education pro​grams; recordkeeping


(1)
No funds shall be made available under any applicable program to any educational agency or institution which has a policy or prac​tice of permitting the release of educational rec​ords (or personally identifiable information con​tained therein other than directory information, as defined in paragraph (5) of subsection (a) of this section) of students without the written con​sent of their parents to any individual, agency, or organization, other than to the following . . .

20 U.S.C. § 1232g(b)(1) (1998).


(2) No funds shall be made available under any applicable program to any educational agency or institution which has a policy or prac​tice of releasing, or providing access to, any per​sonally identifiable information in education rec​ords other than directory information, or as is permitted under paragraph (1) of this subsection, unless--


(A)
there is written consent from the stu​dent’s parents specifying records to be released, the reasons for such release, and to whom, and with a copy of the records to be released to the student’s parents and the student if desired by the parents, or

20 U.S.C. § 1232g(b)(2)(A) (1998).


The following definitions provided as a part of 34 C.F.R. § 99.3 are relevant to your opinion request:

Directory information means information con​tained in an education record of a student that would not generally be considered harmful or an invasion of privacy if disclosed.  It includes, but is not limited to, the student’s name, address, telephone listing, electronic mail address, photo​graph, date and place of birth, major field of study, dates of attendance, grade level, enroll​ment status (e.g., undergraduate or graduate; full-time or part-time), participating in officially recognized activities and sports, weight and height of members of athletic teams, degrees, honors and awards received, and the most recent educational agency or institution attended.

(Authority:  20 U.S.C. 1232g(a)(5)(A))

* * *

Disclosure means to permit access to or the release, transfer, or other communication of personally identifiable information contained in education records to any party, by any means, including oral, written, or electronic means.

(Authority:  20 U.S.C. 1232(g)(b)(1))

Educational agency or institution means any public or private agency or institution to which this part applies under § 99.1(a).

(Authority:  20 U.S.C. 1232g(a)(3))

Education records.

(a)
The term means those records that are:

(1)
Directly related to a student; and

(2)
Maintained by an educational agency or institution or by a party acting for the agency or institution.

(Authority:  20 U.S.C. 1232g(a)(4))

* * *

Personally identifiable information includes, but is not limited to:

(a)
The student’s name;

(b)
The name of the student’s parent or other family member;

(c)
The address of the student or student’s family;

(d)
A personal identifier, such as the student’s social security number or student number;

(e)
A list of personal characteristics that would make the student’s identity easily trace​able; or

(f)
Other information that would make the student’s identity easily traceable.

(Authority:  20 U.S.C. 1232g)

Record means any information recorded in any way, including, but not limited to, handwriting, print, computer media, video or audio tape, film, microfilm, and microfiche.

(Authority:  20 U.S.C. 1232g)

34 C.F.R. § 99.3.


Section 13A-14-2(a) of the Code of Alabama provides:


(a)
No executive or secret session shall be held by any of the following named boards, commissions or courts of Alabama, namely:  Alabama Public Service Commission; school commissions of Alabama; board of adjustment; state or county tax commissions; any county commission, any city commission or municipal council; or any other body, board or commission in the state charged with the duty of disbursing any funds belonging to the state, county or municipality, or board, body or commission to which is delegated any legislative or judicial function; except, that executive or secret sessions may be held by any of the above named boards or commissions when the character or good name of a woman or man is involved.

ALA. CODE § 13A-14-2(a) (1994).


The Alabama Supreme Court interpreted the meaning of “character” and “good name” in the sunshine law context in Miglionico v. Birmingham News, 378 So. 2d 677 (Ala. 1979).  Thereby the Court held:


We believe that the legislature intended by the use of the words “character” or “good name” to permit executive sessions whenever there is a discussion of one’s general reputation, i.e., the estimate the public places on a person, his repu​tation, good or bad, [FN4] and the personal attributes of an individual.  It might also include such personal traits as honesty, loyalty, integrity, reliability, and other such characteristics, good or bad, which make up one’s individual person​ality.  A discussion of any person relating to any such matters may therefore, under § 13-5-1, be permitted at an executive session.  

Id. at 681.


The FERPA provides many exceptions to the definitions provided regarding nondisclosure of which the Board should be mindful when assessing the sunshine law prohibitions in a particular case.  The Board also should determine whether the matter to be discussed satisfies the categories of matters described in Miglionico, infra, or other FERPA exceptions, such as 34 C.F.R. § 99.8, relating to records of law enforce​ment units of an educational agency or institution that would permit executive session.


In the absence of the procurement of a valid waiver by written con​sent of the parents or eligible student (if 18 years of age), as provided in 20 U.S.C. §§ 1232g(b)(1) and 1232g(b)(2)(A), to disclose the information in an open meeting, other measures should be taken to reconcile compli​ance with the conflicting federal and state laws.  The attendance zone petitions can properly be heard by open meetings with the use of pseu​donymous names to describe names, addresses, and “personal identifier” numbers and other traceable information included in the “personally identifiable information” definition of FERPA.  Other characteristics or traceable information that cannot reasonably be discussed with a pseudo​nym may be redacted to comply with FERPA.

CONCLUSION


Attendance zone proceedings should be conducted by open meeting unless the character and good name of a person is to be discussed in light of the Miglionico case law definitions.  The Board should also be mindful of the many exceptions to the nondisclosure provisions of FERPA that would permit public disclosure.  In the absence of valid waivers of non​disclosure by written consent to disclose, the Board should assign pseu​donyms to describe names, addresses, numbers, and other traceable infor​mation for the purpose of the open meeting.  Other characteristics or traceable information that is not character and good name information may be redacted for the purposes of the open meeting disclosures.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Tori Adams-Burks of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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� Section 13-5-1 of the Code of Alabama was the predecessor Alabama sunshine law statute to section 13A-14-2 of the Code of Alabama.








