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Honorable Liles C. Burke

City Attorney

Burke & Beuoy

725 North Brindlee Mountain Parkway

Arab, Alabama  35016-1246

Municipalities – Planning Commission – Notices - Subdivisions - Marshall County

Failure to provide notice to adjoin​ing landowners as required by sec​tion 11‑52‑32 of the Code of Ala​bama invalidates the approval of a subdivision plat.  The Plan​ning Commission may set a new hearing to consider the subdivision plat and must provide proper notice to the adjoining landowners.

Dear Mr. Burke:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Arab Planning Commission.

QUESTIONS


Is the action of the Planning Commission ren​dered invalid by the failure to notify three adjoining landowners?  If the action is invalid, does the Com​mission have the authority to hold another hearing and render another decision approving or disapproving the plat?

FACTS AND ANALYSIS


Your request states that the City of Arab Planning Commission held a public hearing on September 19, 2000, to approve/disapprove a subdivi​sion plat in accordance with section 11-52-32 of the Code of Alabama.  The plat was approved by the Commission.  The City discovered, approximately two weeks later, that no notice was sent to three adjoining property owners as required by section 11-52-32 of the Code of Alabama.  Section 11-52-32 provides, in perti​nent part, as follows:


(a) The planning commission shall approve or disapprove a plat within 30 days after the submission thereof to it; otherwise, such plat shall be deemed to have been approved . . . .  Any plat submitted to the commission shall con​tain the name and address of a person to whom notice of a hearing shall be sent, and no plat shall be acted on by the commission without affording a hearing thereon.  Notice shall be sent to the said address by registered or certified mail of the time and place of such hearing not less than five days before the date fixed therefor.  Similar notice shall be mailed to the owners of land immediately adjoining the plat​ted land as their names appear upon the plats in the county tax assessor’s office and their addresses appear in the directory of the municipality or on the tax rec​ords of the municipality or county.

ALA. CODE § 11-52-32 (1994) (emphasis added).


This Office has previously held that a planning commission must provide the required statutory notice to adjoining landowners before con​sidering the approval or disapproval of a subdivision plat.  Opinion to Honorable Linda L. Vanden Bosch, City Clerk-Treasurer, City of Greenville, dated September 17, 1997, A.G. No. 97-00282.  The Alabama Supreme Court has held that a failure to strictly follow the procedural requirements, particularly notice requirements, invalidates the ordinance passed or the action taken.  Kennon & Associates, Inc. v. Gentry, 492 So. 2d 312 (Ala. 1986).  


It is the opinion of this Office that the action taken by the planning com​mission approving the subdivision plat in question was invalid because the commission failed to provide the statutorily required notice to three adjoining landowners.  The Code of Alabama and case law are both silent with respect to the action that may be taken by the planning com​mission to remedy this prob​lem.  Accordingly, it is the opinion of this Office that the planning commission has the authority to set a new hearing to consider the subdivision plat and must provide the proper notice to all adjoining landowners as required by section 11-52-32 of the Code of Ala​bama.

CONCLUSION


Failure to provide notice to adjoining landowners as required by section 11-52-32 of the Code of Alabama invalidates the approval of a subdivision plat.  The Planning Commission may set a new hearing to consider the subdivision plat and must provide proper notice to the adjoining landowners.  


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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