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Honorable Donald F. Oltz, Supervisor

State Oil and Gas Board of Alabama

Post Office Box 86999

Tuscaloosa, Alabama  35486-6999

Oil and Gas Board – Settlements – Administrative Procedure Act

In matters resulting in litigation, the State Oil and Gas Board of Alabama may, upon receipt of the Attorney General’s approval, enter into a set​tlement agreement with a party charged with violating Alabama’s oil and gas conservation laws and the regulations promulgated by the Board.

Matters that are not the subject of litigation may be settled through the Oil and Gas Board’s administrative procedures.

Dear Mr. Oltz:


This opinion of the Attorney General is issued in response to your request on behalf of the State Oil and Gas Board of Alabama.

QUESTION


Whether the State Oil and Gas Board of Alabama (the “Board”) may enter into an infor​mal settlement agreement, which includes an administrative assessment, when resolving alleged violations of the oil and gas laws and regulations enforced by the Board.

FACTS AND ANALYSIS


The Alabama Legislature established the State Oil and Gas Board of Alabama in 1945 to enforce Alabama’s oil and gas laws.  The Alabama oil and gas laws, section 9-17-1, et seq., of the Code of Alabama, were enacted to regulate oil and gas operations in the State, to promote conser​vation of the State’s oil and gas resources, to prevent waste, to protect correlative rights, and to provide for safe operations protecting the envi​ronment.  In performing its duties, the Board has promulgated regulations that are set forth in the Board’s Administrative Code.


The Board is authorized, pursuant to section 9-17-21 of the Code of Alabama, to issue “fine[s] not to exceed $10,000 a day for each and every day of such violation and for each and every act of violation.”  ALA. CODE § 9-17-21 (1987).  Under its statutory authority, the Board has, from time to time, issued fines against operators of oil and gas wells.  The Board enforces this authority by pursuing the recovery of the amount of the fine in circuit court after notice and hearing.  ALA. CODE § 9-17-32 (Supp. 2000).


The question here is whether the State Oil and Gas Board of Ala​bama may enter into informal settlement agreements with persons who violate the Alabama oil and gas laws and the Board’s regulations.  The use of settlement agreements to dispose of disputes is supported by the Alabama Administrative Code and encouraged by the Alabama judiciary, as well as the United States Supreme Court.  In this instance, once the Attorney General approves a proposed settlement agreement, the Board may make a settlement agreement to enforce the laws and rules of the Board and to accept money to recover the investigative costs and admin​istrative costs of the Board.


Section 41-22-12(f) of the Alabama Administrative Code provides:  “Unless precluded by statute, informal dispositions may be made of any contested case by stipulation, agreed settlement, consent order or default or by another method agreed upon by the parties in writing.”  ALA. CODE § 41-22-12(f) (Supp. 2000).  The commentary corresponding to section 41-22-12(f) of the Code of Alabama states that this subsection is consis​tent with section 6-6-1 of the Code of Alabama, which sets out “Ala​bama’s statutory requirement that the judiciary encourage informal set​tlement of disputes.”  ALA. CODE § 41-22-12 (Supp. 2000) commentary.  Furthermore, “the intent of Ala. R. Civ. P., Rule 16, [is] to discourage judicial proceedings if resolution may be reached in a more informal man​ner.”  ALA. CODE § 41-22-12 (Supp. 2000) commentary.


In all matters that result in litigation, the courts have recognized an important role for the Attorney General:

This Court held "that the attorney general, as the chief law officer of the state, was fully empow​ered to make any bona fide disposition of the cause as in his judgment might be deemed to be to the best interest of the state, unless inhibited by organic law."  [State ex rel. Carmichael v. Jones, 41 So.2d 280 at 285 (1949)] . . . .

The attorney general is a constitutional officer, the chief law officer of the state, and on him are conferred various authorities and duties in con​nection with instituting and prosecuting, in the name of the state, suits and other proceedings at law and in equity for the preservation and pro​tection of the rights and interests of the state (Constitution, §§ 112, 137) . . . . 

The following provisions in the Code imposing various duties and conferring various powers on the attorney general are persuasive to this view:  Code 1940, Title 55, §§ 228, 229, 234, 235, 236, 240, 244.   We take particular notice of § 244 [now § 36-15-21], which in effect provides that all litigation concerning the interest of the state or any department thereof shall be under the direction and control of the attorney general.  Taking into consideration the scope of authority and duty imposed on him by these statutes, we do not think they were intended to mark the limits or bounds of his authority, but to indicate certain specific duties and confer certain definite authority in the instances mentioned.   Indeed, we intimated as much in McDowell v. State, 243 Ala. 87, 89, 8 So. 2d 569, 570, where it was observed: 

     “We can perceive of no good reason why the express statutory authority of the Attorney General to institute and prosecute suits should not carry with it the implied authority to do all things necessary and proper to their final conclusion.” 

Ex parte Mike Weaver, as Commissioner of Insurance of the State of Ala​bama v. Blue Cross and Blue Shield of Alabama, et al., 570 So. 2d 675, *679, 570 So.2d 675, *680.  Accordingly, in all matters that result in liti​gation and that the Board later wishes to settle, the Attorney General’s approval must first be obtained.

CONCLUSION


Based on the foregoing analysis and authority, in matters resulting in litigation, the State Oil and Gas Board of Alabama may, upon receipt of the Attorney General’s approval, enter into a settlement agreement with a party charged with violating Alabama’s oil and gas conservation laws and the regulations promulgated by the Board.  Matters that are not the subject of litigation may be settled through the Oil and Gas Board’s administra​tive procedures.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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