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Honorable Valerie Bullard

Internal Auditor

City of Dothan

Post Office Box 2128

Dothan, Alabama  36302

Municipalities – Municipal Employees - Conflicts of Interest  - Code Section 11-43-12 – Purchasing - Houston County

Under section 11-43-12 of the Code of Alabama, a city may not contract with a close corporation in which a city employee or the employee’s spouse owns stock.  

Dear Ms. Bullard:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Dothan.

QUESTION


May the City of Dothan purchase products from a company in which a city employee and her spouse own the majority of shares?

FACTS AND ANALYSIS


Your request states:


A city administrative assistant is a 9% owner of a company that sells cleaners and jani​torial supplies.  They also sell pressure cleaners and parts.  Her husband is a 51% owner, and together they are the majority.  The remaining unrelated stockholder owns 40%, so it is not a true family-held corporation.  


People who work for this company are licensed separately as salesmen.  The remaining stockholder is the sales representative for the account for the city.  He is paid directly a com​mission on the sales.  The rest of the difference between the cost of the product and sales prices is pooled to pay for overhead expenses.  At the end of the year, after paying all expenses, any remaining amounts are paid to the stockholders in the percentage of ownership.


The administrative assistant does not order or approve any of the invoices related to the company.  One of the popular products sold by this company is exclusive to this company.  The company, according to a formula, mixes multi-purpose soap.  Several departments order this soap in 55-gallon drums, but other vendors pro​vide similar soap.


Section 11-43-12 of the Code of Alabama prohibits any alderman, officer, or employee of a municipality from having any direct or indirect interest in any work, business, or contract, the expense, price, or consid​eration of which is paid from the city treasury.  ALA. CODE § 11-43-12 (1989).  Prior opinions of this Office have concluded that a city may con​tract with a corporation if neither the city officer or employee nor the officer’s or employee’s spouse owns the majority of stock in a corpora​tion.  See Attorney General’s opinion to Bill Dukes, Mayor, City of Decatur, dated April 27, 1990, A.G. No. 90-00245, and Attorney Gen​eral’s opinion to William C. Brewer III, dated March 9, 1988, A.G. No. 88-00203.  On the other hand, if the officer or employee, and/or the offi​cer’s or employee’s spouse combined, own more than 50% of the stock, the corporation could not contract with the city because, under our prior opinions, the officer or employee would have at least an indirect interest in the contract. In this case, the employee and spouse together own a majority of the shares of the corporation, and thus the corporation is barred from contracting with the city under our existing opinions. 


Under the analysis previously employed by this Office, a city could contract with a corporation in which a city officer or employee, and/or the employee’s spouse, owned 49.99 percent of the shares but would be pro​hibited from contracting with a corporation in which a city officer or employee or the officer’s or employee’s spouse owned 50.01 percent of the shares.  This rationale is not supported by law or logic.  Previous opinions of this Office are hereby modified to the extent they are incon​sistent with this opinion.


The underlying purpose of section 11-43-12 of the Code of Alabama is to make sure that city officers and employees do not channel city busi​ness to a company that would directly or indirectly benefit the officer or employee.  In the context of a city doing business with a corporation, whether an employee or spouse has a direct or indirect interest in a con​tract with a city depends on all the facts and circumstances in a given case, but the most important factor may be whether the corporation is a widely-held, publicly-traded corporation or a close corporation. 


Generally, if the officer, employee, or spouse merely owns stock in a widely-held business, such as a publicly-traded corporation, any benefit to the shareholder because of any given contract is probably too remote to trigger a violation of section 11-43-12 of the Code of Alabama.  On the other hand, if the officer, employee, and/or spouse is both an employee and shareholder (or even just an employee) of a publicly-traded corpora​tion, if his or her compensation is dependent on the profits of the corpo​ration, then there might be an indirect interest in any contract between the corporation and the city. 


If the officer/employee or spouse owns an interest in a close corpo​ration that has a contract with the city, it is almost certain that the employee does have a direct or indirect interest in the contract.  A close corporation is one “whose shares, or at least voting shares, are held by a single shareholder or closely-knit group of shareholders.  Generally, there are no public investors and its shareholders are active in the conduct of the business.”  Black’s Law Dictionary 308 (5th ed. 1979).  The corporation described in the facts in this case is clearly a close corporation because the employee and her spouse own 60% of the business.  To imply that they could avoid the restrictions of section 11-43-12 of the Code of Alabama by simply transferring ownership of 10.1% of the shares to the minority share​holder invites subterfuge.   When the city officer/employee or spouse owns a majority or minority of the shares, it seems clear, because of the limited holdings of the corporation, that these shareholders would have at least an indirect interest in any of the contracts of the corporation.  If, as is gener​ally the case, the shareholders are active in the conduct of the business, there is absolutely no doubt that a direct or indirect interest in the contract would exist. 

CONCLUSION


Under section 11-43-12 of the Code of Alabama, a city may not contract with a close corporation in which a city employee or the employee’s spouse owns stock. 


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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