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Honorable Cindy D. Neilson

Marengo County Judge of Probate

Post Office Box 480668

Linden, Alabama  36748

Probate Judges - Salaries - Compen​sation - Longevity Payments - Marengo County

After October 1, 2000, the salary of the Probate Judge of Marengo County will be equal to ninety percent of the annual salary compensation that would be paid by the State under the Investment in Justice Act of 1999 to a district judge of Marengo County with comparable bench experience.

Dear Judge Neilson:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Will the bench experience of the Probate Judge of Marengo County be a factor in deter​mining the salary of the Probate Judge on Octo​ber 1, 2000?

FACTS AND ANALYSIS


In your letter of request, you provide the following statement of facts:


On November 5, 1996, Constitutional Amendment No. 609 was passed by the electors of Marengo County changing the salary of the Judge of Probate of Marengo County from a fee basis to a salary basis equal to ninety percent of the annual salary compensation paid by the state to the District Judge of Marengo County.  The Investment in Justice Act of 1999 provides for incremental increases in salary for the District Judge of Marengo County based on bench time.


Amendment No. 609 to the Constitution of Alabama, Act Nos. 96-400 and 96-413, provides in pertinent part:


(a)
The Judge of Probate of Marengo County shall receive compensation in the form of an annual salary which shall be equal to ninety percent of the annual salary compensation paid by the state to the district court judge of the county.  The salary shall be paid in lieu of all other fees, allowances, and percentages hereto​fore provided by law and shall be paid in equal monthly installments out of the general fund of the county treasury.

ALA. CONST. amend. 609 (emphasis added).  Moreover, in a recent opinion of the Attorney General to the Honorable William T. Stephens, the Attorney General stated:


As you correctly stated in your letter, the Uniform Judicial Pay Plan, part of the Investment in Justice Act, was enacted as Act No. 99-427 and codified as section 12-10-A-1, et seq. (“the Act”).  The Act changes the manner of compen​sating judges and justices in this state with the express intention of eliminating the disparity caused by varying local supplements and recog​nizing a need to reward judges for judicial expe​rience:

In recognition of the disparity in compensation of circuit and dis​trict judges caused by varying amounts of local supplements to state salaries and the need for a uni​form plan of compensation, the fol​lowing plan is adopted for the compensation of judges.  This plan, when implemented, shall reward judges for judicial experience and phase out local salary supplements and expense allowances.

ALA. CODE § 12-10A-1(a) (1999).  The Act accomplishes this purpose by establishing a base salary for all judges and justices which is increased by additional compensation to be paid from the state treasury to each judge or justice based on his or her amount of bench experience.  For those judges now receiving county supple​ments or expense allowances, the Act also pro​vides a structure for phasing out the county sup​plements and expense allowances by reducing these by the same amount the state pays for years of bench experience.


Section 12-10A-1(a) establishes the base salaries to be paid to state judges and justices after October 1, 2000.  Subsection (d) of that statute provides additional compensation for bench experience:

(d)(1)  Effective October 1, 2000, all circuit and district judges shall receive as additional compen​sation from the state the base salary provided in subsection (a) plus the appropriate amount for bench expe​rience calculated pursuant to subdi​vision (2) . . . .

(2)  Effective October 1, 2000, the salary of circuit judges, district judges, Supreme Court Justices, and judges of the appellate courts shall be increased by 1.25 percent for every year that they have served as judges or justices of a state court to a maximum of 25 percent of the base salary.

ALA. CODE § 12-10A-1(d) (1999) (emphasis added).  Pursuant to the Act, then, the Legisla​ture has increased the salary to be paid to judges and justices to include additional compensation based on the amount of bench experience of each judge.  The plain language of the Act makes clear that the underlying legislative intent was to cre​ate a uniform compensation scheme for judges and justices that rewards judicial experience while phasing out all county supplements to the state salaries paid to judges.

Attorney General’s Opinion to Honorable William T. Stephens, Deputy Director and Counsel for Retirement Systems of Alabama, dated Septem​ber 22, 2000, A. G. No. 2000-249.


Sections 12-10A-1(d)(3) and 12-10A-2 of the Code of Alabama pro​vide for the reduction and phase out of local supplements and expense allowances.  Those provisions provide:


Any local supplement or expense allow​ance paid to a circuit or district judge shall be reduced by the amount of any increase in com​pensation brought about by virtue of the bench experience provision in subdivision (2).

ALA. CODE § 12-10A-1(d)(3) (Supp. 2000).

The Legislature, recognizing the need to eliminate the disparities in compensation of cir​cuit and district judges due to county supple​ments and expense allowances in varying amounts authorized by local acts, shall phase out all local supplements and expense allowances as follows:

(1)  No Supreme Court Justice, appellate judge, circuit judge, or district judge shall receive a cost-of-living raise during fiscal year 2000-2001, 2001-2002, or 2002-2003, other than as provided in Section 12-10A-1 and Act 90-111, 1990 Regular Session (Acts 1990, p. 132).

(2)  Any county supplement or expense allowance authorized to be paid to a circuit or district judge in office on any day on or after October 1, 2000, to October 1, 2001, inclusive, shall be diminished by the amount the judge receives from the state for his or her bench experience pursuant to subdivision (2) of Section 12-10A-1.

(3)  No salary supplement or expense allowance may increase after June 10, 1999.

(4)  No county supplement or expense allowance shall be provided to any circuit or district judge who is first elected or appointed to office after October 1, 2001.

(5)  If the implementation of subdivision (2) results in a reduction in salary supplements for a circuit or district judge who receives a sup​plement from more than one county, such reduc​tion shall be divided proportionally among the affected counties.

ALA. CODE § 12-10A-2 (Supp. 2000).


In addition, in an opinion of the Attorney General to the Honorable Bobby Junkins, the effect on pay of the potential difference between the bench experience of a circuit or district judge and that of a probate judge whose pay is connected was discussed as follows:


In answer to your second question, we are again mindful that it is our duty “to ascertain and effectuate the legislative intent as expressed in the statute,” bearing in mind the practical effects of a proposed construction if there is any doubt as to the correct interpretation.  Gholston, 620 So. 2d at 721; League of Women Voters, 292 Ala. at 131, 290 So. 2d at 169.  The purpose of the bench experience compensation provisions in the Investment in Justice Act of 1999 is to “reward judges for judicial experience and phase out local salary supplements and expense allowances.”  1999 Ala. Acts 99-427, § 4(a) at 773.


While the Investment in Justice Act relates specifically to circuit judges and district judges, the local acts applicable to Etowah County tie the probate judge’s salary to the circuit judges’ sala​ries.  The effect to these local acts, after the pas​sage of the Investment in Justice Act’s bench experience compensation provisions, is to reward the Probate Judge of Etowah County for his or her bench experience as well.  This result is con​sistent with the general purpose to “reward judges for judicial experience.”


It would be inconsistent with this general purpose, however, to reward a probate judge for another judge’s bench experience.  If the Probate Judge’s salary were tied to the salary of the highest paid Circuit Judge in Etowah County, a newly elected Probate Judge of Etowah County could be rewarded for many years of bench expe​rience the Probate Judge did not actually have.  We do not believe the Legislature intended such a windfall when it passed the Investment of Jus​tice Act of 1999.  Accordingly, we conclude that the salary of the Probate Judge of Etowah County should be equal to $1000 per annum less than the total annual compensation a Circuit Judge of Etowah County with comparable bench experi​ence would receive under the Investment in Jus​tice Act of 1999.  This result effectuates the intent of Act No. 815 and Act No. 365, while remaining faithful to the intent of the bench experience compensation provisions of the Investment in Justice Act of 1999, which was to “reward judges for judicial experience.”

Attorney General’s Opinion to Honorable Bobby Junkins, Etowah County Probate Judge, dated August 31, 2000, A. G. No. 2000-227 at 6.


In responding to your inquiry regarding Marengo County, it appears that the language in Amendment No. 609 of the Constitution of Alabama has, since 1996, restricted the pay of the Marengo County Judge of Pro​bate to ninety percent of any state portion of the pay for the District Judge of Marengo County, exclusive of any local supplements or expense allowance.  Thus, the connection between the pay for the Judge of Probate and the Circuit Judge of Etowah County includes local supplements and expense allowances (“total annual compensation,” “which compensation includes state salary, local supplement, and expense allowances), while the connection between the pay for the Judge of Probate and the District Judge of Marengo County does not include such local supplements and expense allowances paid to the District Judge of Marengo County, if any.
  Therefore, the salary of the Probate Judge of Marengo County should be equal to ninety percent of the annual salary compensation that would be paid by the state to a district judge of Marengo County with comparable bench experience under the Investment in Justice Act of 1999.

CONCLUSION


After October 1, 2000, the salary of the Probate Judge of Marengo County will be equal to ninety percent of the annual salary compensation, which would be paid by the State to a district judge of Marengo County with comparable bench experience under the Investment in Justice Act of 1999.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Tori L. Adams-Burks of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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�This prohibition on the probate judge’s receipt of local supple�ments or expenses paid to district judge does not prevent the Marengo County probate judge’s receipt of expenses provided in Section 11-12-14 of the Code of Alabama.





