October 31, 2000

Honorable Francis Allen Long, Sr.

Presiding Judge

Court of Criminal Appeals 

300 Dexter Avenue

Montgomery, AL 36104-3741 

Judicial Retirement - Judges - Salaries - Act No. 99-427 - Investment in Justice 

Act of 1999 - 

A retired appellate judge called back to active service in one of the appellate courts is entitled to receive compensation which, when added to retirement benefits, is $250 per month less than the monthly salary paid a justice or judge of the appellate court from which he or she has retired, and such amount shall include credit for years of bench experience.

Years of service on any appellate or trial court as a retired judge should not be con​sidered creditable bench time for the addi​tional pay authorized by Act No. 99-427.

Dear Judge Long:

This opinion of the Attorney General is issued in response to your request regarding the proper pay for a retired appellate judge called back to active serv​ice on an appellate court pursuant to section 12-18-10(e) of the Code of Alabama after passage of the Investment in Justice Act of 1999 (Act No. 99-427).

QUESTION ONE
Should a judge’s total years of service as a judge of a state court have any effect on calculating “the additional sum” to which he is entitled for any such service?

FACTS AND ANALYSIS
ADVANCE \d4

One of the major provisions of the "Investment in Justice Act of 1999," Act No. 99-427 (codified at section 12-10A-1, et seq., of the Code of Alabama), which became effective on October 1, 2000, is the increase in state salaries authorized for appellate, circuit, and district judges and the establishment of a uniform system of compensation by phasing out county supplements and expense allowances. Judges are given additional compensation for judicial experience calculated at the rate of 1.25% per year up to a maximum of 25% of their state salary for their bench experience, and any county supplement or expense allow​ance paid by the county is reduced accordingly. Under the Act’s provisions, cir​cuit judges’ salaries are tied to the salary that Attorney IVs employed by the State of Alabama are making on the effective date of the Act. On October 1, 2000, the salary of circuit judges increased to the amount authorized for an Attorney IV, step 14. On October 1, 2001, the salary of circuit judges will be increased to the amount authorized for an Attorney IV, step 17. On October 1, 2002, the sal​ary of circuit judges will be increased to $1000 more than the amount authorized for an Attorney IV, step 18. Appellate judges’ salaries will be adjusted corre​spondingly. The salary of appellate judges and justices and district judges will continue to be adjusted according to the provisions of Act No. 90-111, with credit given for bench experience.  No judge appointed or elected to office on or after October 1, 2001, shall be entitled to a county supplement or expense allow​ance.

ADVANCE \d4
Pursuant to section 12-18-10(e) of the Code of Alabama, a retired appel​late judge called into active service is entitled to receive “an additional sum during the term of such service which, when added to his or her retirement bene​fits, would amount to $250 per month less than the monthly salary paid a justice or judge of the appellate court from which he or she has retired.”  ALA. CODE § 12-18-10(e) (1995).  After October 1, 2000, the salary of a justice or judge will vary depending on his or her bench experience.  As noted in A. G. Opinion No. 2000-249, issued to William Stephens, Deputy Director and Counsel of the Retirement Systems of Alabama, dated September 22, 2000, the express language of Act No. 99-427 “demonstrates the Legislature’s intent to include compensa​tion for bench experience in the ‘salary’ paid to judges and justices.”  Id.  Although this opinion dealt with the calculation of retirement benefits for jus​tices and judges after passage of the Investment in Justice Act of 1999, the same rationale would apply, and the salary authorized for a retired appellate judge called to active service would be determined by utilizing the total salary author​ized for an active judge or justice of the court from which he or she retired. 

CONCLUSION

A retired appellate judge called back to active service on one of the appellate courts is entitled to receive compensation which, when added to retirement benefits, is $250 per month less than the monthly salary paid a justice or judge of the appellate court from which he or she has retired, and such amount shall include credit for years of bench experience.

QUESTION TWO


If total years of service as a judge of a state court do have an effect on the “additional sum” to which a retired appellate judge is entitled for active service pur​suant to section 12-18-10(e) of the Code of Alabama, would the judge be entitled to credit for each of his or her years of service on this Court as an active retired judge?

FACTS AND ANALYSIS

In A.G. Opinion No. 2000-249, in regard to retired judges whose retire​ment benefits were calculated as a percent of the salary received by active judges, this Office concluded that those judges were to receive credit for bench experience and that “the most reasonable means of construing the statutes con​sistent with legislative intent” was to base those judges’ and justices’ benefits on their own bench experience determined as of the date of their retirement.  A.G. Opinion No. 2000‑249 at 13.  Applying this same rationale, the compensation authorized by section 12-18-10(e) of the Code for retired judges and justices called back to active service should be based on the salary authorized for an active judge of the same court from which he or she retired with equivalent years of bench experience on a state court.

The Investment in Justice Act of 1999 increased the salary of active appellate, circuit, and district judges and authorized an additional sum for bench experience in order to phase out county supplements and expense allowances.  It was the express intention of the Legislature to eliminate the disparity caused by varying local supplements and to reward judges for judicial experience.  This was the primary intent of Act No. 99-427; the increase in retirement benefits for certain retired judges and justices was a secondary concern.  

In recognition of the Act’s major purpose, the provisions of section 12-18-10(e) of the Code, which authorize appellate judges called back to active service status on an appellate court to continue to receive retirement benefits, as well as a monthly salary, the fact that they are entitled to bench experience for years of active service on a state court, and other factors which distinguish active judicial service from service as a retired judge, it is the opinion of this Office that years of service on any appellate or trial court as a retired judge should not be consid​ered creditable bench time for the additional pay authorized by Act No. 99-427.

CONCLUSION

Years of service on any appellate or trial court as a retired judge should not be considered creditable bench time for the additional pay authorized by Act No. 99-427.
QUESTION THREE

If a judge is not entitled to any credit for his or her years of service in calculating “the additional sum” to which he or she is entitled for active service pursuant to section 12-18-10(e) of the Code, would he or she be entitled to $250 per month less than the base salary for judges of the appellate court prescribed in section 12‑10A-1(a) of the Code?

FACTS, ANALYSIS, AND CONCLUSION
Because it has been determined that a retired appellate judge or justice called to active service is entitled to credit for his or her prior years of bench experience on a state court in calculating the amount of compensation to which he or she is entitled pursuant to section 12-18-10(e) of the Code, no answer to your last question is required.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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