October 27, 2000


Honorable Charles Bishop, Commissioner

Department of Agriculture and Industries

State of Alabama

Post Office Box 3336

Montgomery, Alabama  36109-0336

Agriculture and Industries - Liens - Statute of Limitations - Statute of Repose - Funds - Agriculture and Industries, Commissioner of

There is no statute of limitations in sections 2-19-120 through 2-19-135 of the Code of Alabama, but there is a statute of repose in section 6-9-190 of the Code.

Absent an administrative rule, collection procedures are those selected by the Commissioner.

The Boll Weevil Eradication Foundation Board may adopt an administrative rule governing the collection of delinquent tax liens.

Dear Commissioner Bishop:

This opinion of the Attorney General is issued in response to your request on behalf of the Department of Agriculture and Industries.

QUESTION 1


Please provide me with your opinion as to the statute of limitations on any liens under section 2-19-120, et seq., of the Code of Alabama.

FACTS AND ANALYSIS

Your letter provides the following additional information:


I was recently asked to subordinate a lien to a mortgage to be executed by the Federal Land Bank.  The lien was obtained pursuant to legislation that provides for the suppression or eradication of the boll weevil.  This legislation is codified at section 2-19-120, et seq., of the Code of Alabama.  The law makes it incumbent upon the Commissioner of Agriculture and Industries to carry out eradication programs.  See ALA. CODE § 2-19-122 (1999).  The law provides that if various assessments have not been paid, they will operate as a lien "which shall be of equal dignity with liens for taxes owed the state.  The Commissioner is authorized to collect said assessments and penalties in the same manner as tax liens are collected by the state against delinquent tax payers."

Many of these liens are recorded in various county courthouses.  The law is set out in section 2-19-120, et seq., of the Code of Alabama, but does not provide any statute of limitations on liens.  This Office does not find “liens” mentioned in sections 2-19-120 through -134 of the Code of Alabama.  Section 2-19-135 of the Code, however, states:

(c) All assessments and penalties not paid by the cotton grower within 30 days of notice of penalty shall constitute and operate as a lien until paid which shall be of equal dignity with liens for taxes owed the state. The commissioner is authorized to collect said assessments and penalties in the same manner as tax liens are collected by the state against delinquent taxpayers.

ALA. CODE § 2-19-135(c) (1999) (emphasis added).  Given the emphasized language, it is apparent that the Legislature intended that the liens operate as such until paid without limitation.

The Legislature, by separate act, however, has provided a limitation in the interest of repose.  This limitation operates against the United States, private parties, the State, and its agencies. United States v. Fiorella, 869 F. 2d 1425 (1989); State v. Mudd, 273 Ala. 579, 143 So. 2d 171 (1962).  The statute, which operates as an absolute bar to claims unasserted for twenty years, is found at section 6-9-190 of the Code of Alabama. Also, section 6-9-191 provides that "[i]f 10 years have elapsed since the date of the last execution issued, the judgment must be presumed satisfied, and the burden of proving it not satisfied is upon the plaintiff.” ALA. CODE § 6-9-191 (1993), citing Powles v. Kandrasiewicz, 886 F. Supp. 126l (1995).

CONCLUSION


There is no applicable statute of limitations governing liens under section 2-19-120, et seq. of the Code of Alabama.  In section 6-9-190, there is a statute of repose.

QUESTION 2


In light of section 100 of the Constitution of Alabama, can the Commissioner of Agriculture and Industries release, subordinate, or otherwise diminish one of these liens without full payment of the lien?

FACTS AND ANALYSIS

Insofar as Question 2 involves section 100 of article IV of the Constitution of Alabama, the question is moot. Section 2-19-132(g) of the Code of Alabama states: "The assessments collected by the department under this article shall not be ‘state’ funds." ALA. CODE § 2-19-132(g) (1999). Section 100 applies only to obligations or liabilities owed to the State. The assessments herein are not debts or obligations to the State and, if collected by the Commissioner, are to be promptly remitted to the Boll Weevil Eradication Foundation of Alabama under the provisions of section 2-19-132(e).  Therefore, section 100 of the Constitution of Alabama does not apply to collection of these assessments.

CONCLUSION

It is the opinion of this Office that absent specific collection procedures established by rules of the Boll Weevil Foundation Board (the “Foundation Board”) authorized at section 2-19-128 of the Code or policies of the Boll Weevil Eradication Foundation authorized by Rule 80-12-10-.15, the collection procedure is discretionary with the Commissioner. Accordingly, the Commissioner may enter into agreements as necessary or desirable to facilitate the full collection of the lien by accepting partial payment or otherwise effectuating or accommodating the purposes of sections 2-19-120 through -135 of the Code, in consultation with the Foundation Board to the extent of its authority under statutes and rules.

QUESTION 3


If the assessments levied under these Code sections are not "state funds," can the Commissioner properly collect "said assessments and penalties in the same manner as tax liens are collected by the State against delinquent tax payers?”

ANALYSIS AND CONCLUSION

The answer to Question 3 is conditionally in the affirmative. As stated above, section 2-19-132 of the Code states that the “assessments collected by the department shall be promptly remitted to the certified organization” and further states that the “assessments collected by the department . . . shall not be ‘state’ funds." ALA. CODE § 2-19-132(e), 2‑19‑132(g) (1999) (emphasis added).  Also, section 2-19-135 authorizes the Commissioner to collect the assessments and penalties “in the same manner as tax liens are collected by the state against delinquent taxpayers.”  ALA. CODE § 2-19-135(c) (1999) (emphasis added).  These provisions show that the Legislature intended that assessments may be collected by the department and authorized the Commissioner to collect the assessments, although the statute does not specify the collection procedures.  It is apparent, after reviewing the tax code as it relates to tax liens and tax collections, and given the stated “Legislative Findings and Purposes” in section 2-19-120 of the Code, that the tax code provisions for collection may not be readily adaptable to the collection of assessments.

In order to fully accommodate the intent of sections 2-19-120 through ‑135 of the Code to conform to the Administrative Procedures Act, to improve the ability to withstand the scrutiny of a court of law, for the consistent admini​stration of the article, and to otherwise "properly" collect the assessments, the Foundation Board should adopt specific procedural rules for that purpose based as closely as possible on the manner in which tax liens are collected by the State against delinquent taxpayers.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinion Division
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