October 25, 2000



Honorable Barry D. Vaughn

Talladega County Attorney

P.O. Box 2129 

Sylacauga, AL  35150-2129

County Commissions -- Sales Tax -- Use Tax -- Funds 

The Revenue Department computes its fee for processing Talladega city and county tax sales and use tax returns for Talladega County at $1.85 per return, not to exceed 2% of collections.

The Talladega County Special Tax Fund is administered by the county commission subject to the approval of the Talladega County legislative delegation.

The Talladega County legislative delegation determines the manner in which it gives its approval or disapproval to the Talladega County Commission.

Dear Mr. Vaughn:


This opinion of the Attorney General is issued in response to your request on behalf of the Talladega County Commission.

QUESTION 1


Under section 8 of Act No. 91-533, as amended by Act No. 2000-758, the Department of Revenue is charged with the responsibility of collecting the special county taxes for an agreed-upon percentage, not to exceed 5%. Does this provision supersede section 11-3-11.2 of the Code of Alabama, and if so, can the percentage charged by the Department of Revenue be limited to 2% as set forth in the Code?

FACTS AND ANALYSIS

It is the policy of the Alabama Department of Revenue, based on the Local Tax Simplification Act of 1998, codified at section 11-3-11.2 of the Code of Alabama, to calculate the Department’s administrative costs as follows:  The Department computes its fee based on $1.85 per Talladega city and county tax sales and use tax returns processed for Talladega County, not to exceed 2% of collections.

CONCLUSION


The Revenue Department collects $1.85 per Talladega city and county tax sales and use tax returns processed for Talladega County, but the fee never exceeds 2% of collections.

QUESTION 2


Under section 11 of Act No. 91-533, as amended by Act No. 2000-758, all revenues arising from the tax are to deposited in the Talladega County Special Tax Fund, and upon approval of the Talladega County legislative delegation, up to $50,000 annually can be used for personnel and/or professional services.


What method, procedure, or criteria should be used to determine which services or personnel are needed to assist in the administration and coordination of the projects designated in the Act and to determine the funds needed to pay for such services or personnel? 


Can the legislative delegation, acting at their discretion, direct the county commission to hire certain personnel and to pay for certain professional services, regardless of the desire or needs of the county commission?


If personnel are to be hired, who is responsible for the hiring, and who will supervise and manage the personnel?  Will these personnel be county employees?


If professional services are needed, who makes that determination, and who will authorize payment?


Is it the intent of this local act that the county commission be responsible for administering the special tax fund?
FACTS AND ANALYSIS


Act No. 2000-758 (House Bill 927) does not address which method, procedure, or criteria should be used to determine which services or personnel are needed, nor the funds needed, only that all revenues arising from the tax levy be deposited in a fund designated as the Talladega County Special Tax Fund. Act No. 2000-758 does, however, state that the revenues arising from the tax levy are to be used for various services and/or projects "upon approval of the Talladega County legislative delegation."  2000 Ala. Acts No. 2000-758.  It appears from the wording of Act No. 2000-758 that the legislative delegation can only approve or disapprove the county commission's request to hire certain personnel and to pay for certain professional services.  Also, from a reading of Act No. 2000-758, it seems to be left to the discretion of the county commission, upon approval of the legislative delegation, to hire, supervise, and manage personnel and further make the decision whether these personnel are county employees.  The same would also be true of professional services.  Therefore, the intent of this local act is that the county commission administer the Talladega County Special Tax Fund, subject to the approval or disapproval of the Talladega County legislative delegation.

CONCLUSION

The Talladega County Special Tax Fund is administered by the county commission subject to the approval of the Talladega County legislative delegation.

QUESTION 3


Section 11 of Act No. 91-533, as amended by Act No. 2000-758, also defines “approval of the Talladega County legislative delegation” as approval of the Senate member and any two house members.


How should the approval or disapproval of the legislative delegation be evidenced, and what procedures or methods should be used regarding this approval process?

FACTS AND ANALYSIS


Act No. 2000-758 does not address how the approval or disapproval of the Talladega County legislative delegation is to be evidenced or what procedures or methods should be used regarding this approval process. Act No. 2000-758 only defines the term "approval of the Talladega County legislative delegation" as "the approval of the Senate member and any two (2) House representatives from said county."  2000 Ala. Acts No. 2000-758.  As Act No. 2000-758 does not address this matter, it is left to the discretion of the Talladega County legislative delegation as to how this group plans to evidence their approval or disapproval to the Talladega County Commission.  

CONCLUSION


The Talladega County legislative delegation determines the manner in which it gives its approval or disapproval to the Talladega County Commission.

QUESTION 4


Section 11 of Act No. 91-533, as amended by Act No. 2000-758, also requests the county commission to distribute the “remaining revenue” in fourteen different areas as outlined in the Act.


How should the county commission determine which funds constitute the “remaining revenue?”  When and how should the disbursements be made?

FACTS AND ANALYSIS


Act No. 2000-758 does not define the term "remaining revenue" and, in fact, uses the term "remaining amounts" with regard to the Talladega County Special Tax Fund.  A careful reading, however, of section 11 of Act No. 91-533, as amended by Act No. 2000-758, provides that "an amount up to $50,000 annually shall . . . be used for personnel and/or professional services . . . to assist in the administration and coordination of the projects designated” in Act No. 2000-758.  2000 Ala. Acts No. 2000-758.  According to Act No. 2000-758, the "remaining amounts," or amounts remaining after monies are expended for personnel and/or professional services, are to be distributed exactly as outlined in section 11(1) through (14) of Act No. 91-533, as amended by Act No. 2000-758. Act No. 2000-758 does not specify when the disbursements are to be made; however, section 11(1) through (14) of Act No. 91-533, as amended by Act No. 2000-758, lists how the “remaining amounts” are to be disbursed.

CONCLUSION


Act No. 2000-758 does not define the term “remaining revenue” nor does it specify when the disbursements are to be made.

QUESTION 5


Section 11(1) through (14) of Act No. 91-533, as amended by Act No. 2000-758, outlines various projects to be funded by the revenues generated by the Act.


With regard to each project, please define:  (a) the procedures necessary to disburse the funds; (b) the liability and/or responsibility, if any, of the county commission for the lawful use of said funds for the various project; and (c) the method, procedure, and criteria for approval of expenditures for the projects that involve approval of the Talladega County Economic Development Authority and/or the legislative delegation.


Do the provisions of this local act, in any way, conflict with any general or constitutional provisions addressing the use and/or administration of public funds?

FACTS AND ANALYSIS

(a)  Act No. 2000-758 states that disbursements are to be distributed upon approval of the Talladega County legislative delegation, with the exception of the projects where the Talladega Economic Development Authority is to make recommendations to the legislative delegation. In those cases, if the Talladega County Economic Development Authority does not make an acceptable recommendation to the legislative delegation, the “final disposition of said funds shall be at the sole discretion of the Talladega County legislative delegation.”


(b)  The liabilities and/or responsibilities of the county commission are to distribute the funds according to Act No. 2000-758.


(c)  As previously stated, the Talladega County Economic Development Authority is to make recommendations to the legislative delegation, and if these recommendations are deemed unacceptable to the legislative delegation, it is the sole discretion of the legislative delegation to distribute the funds.


It is the policy of the Attorney General not to render opinions on the constitutionality of statutes. 

CONCLUSION


In Ex parte Holladay, 466 So. 2d 956 (Ala. 1985), the Supreme Court held that a court called upon to construe a statute has a duty to ascertain and effectuate the legislative intent expressed in the statute which may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be accomplished in enacting the statute.  See also McGuire Oil Co. v. Mapco, Inc., 612 So. 2d 417 (Ala. 1992).


Under the established rules of construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and the court is bound to interpret plain language to mean exactly what it says.  State Dept. of Transportation v. McLelland, 639 So. 2d 1370 (Ala. 1994).


Following these propositions, the Attorney General has answered your questions with what guidance Act No. 2000-758 has provided. 


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Margaret J. McNeill, Legal Division, Department of Revenue.






Sincerely,







BILL PRYOR







Attorney General







By:







CAROL JEAN SMITH







Chief, Opinions Division
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