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Honorable D. T. Marshall, Sheriff

Montgomery County Sheriff's Office

Post Office Box 4219

Montgomery, Alabama 36103-4219

Sheriffs - Nuisances - Misdemeanors

A person convicted of a violation of Act No. 87-505, regarding illegal dumps and junkyards in Montgomery County, could be lawfully sentenced to a Class C misdemeanor.

Dear Sheriff Marshall:


This opinion of the Attorney General is issued in response to your request on behalf of the Montgomery County Sheriff's Office.

QUESTION


Is section 4 of Act No. 87-505 (July 22, 1987) valid, and if so, what is the proper sen​tence that is to be given to a person upon con​viction?

FACTS AND ANALYSIS


In your letter of request, you provide the following statement of facts:


The Montgomery County Sheriff’s Office wants to do something about illegal junkyards, dumps, and private property that is littered with garbage and other things such as old used appli​ances.  Apparently, Act No. 87-505 and sections 23-1-240 through 23-1-245 of the Code of Ala​bama will cover this problem in Montgomery County.  Section 4 of Act No. 87-505 states that “any person found in violation of this Act shall, upon conviction, be deemed guilty of a misde​meanor and shall be sentenced according to the law.”  This Act does not state what degree the misdemeanor is if a person is convicted of vio​lating this Act.


The misdemeanor penalty provided in section 4 of Act No. 87-505 is legally enforceable due to the provisions of sections 13A-5-4, 13A-5-7, and 13A-5-12 of the Code of Alabama.  Those statutes provide in perti​nent part:

§ 13A-5-4  Designation of offenses.

* * *


(b) . . . Any offense defined outside this title which is declared by law to be a misde​meanor without specification as to classification or punishment is punishable as a Class C misde​meanor.

ALA. CODE § 13A-5-4 (1994).

§ 13A-5-7  Sentence of imprisonment for 



  misdemeanors and violations


(a)
Sentences for misdemeanors shall be a definite term of imprisonment in the county jail or to hard labor for the county, within the fol​lowing limitations:

* * *


(3)
For a Class C misdemeanor, not more than three months.

ALA. CODE § 13A-5-7 (1994).

§ 13A-5-12  Fines for misdemeanors and 



    violations.


(a)
A sentence to pay a fine for a misde​meanor shall be for a definite amount, fixed by the court, within the following limitations:

* * *


(3)
For a Class C misdemeanor, not more than $500.00; or


(4)
Any amount not exceeding double the pecuniary gain to the defendant or loss to the victim caused by the commission of the offense. 

ALA. CODE § 13A-5-12 (1994).


Hence, a person convicted of a violation of Act No. 87-505 could be lawfully sentenced to a Class C misdemeanor.  It would appear that Act No. 87-505 and ordinances and/or regulations adopted pursuant to section 11-80-10 of the Code of Alabama could be utilized to combat the types of violations described in your opinion request.  See ALA. CODE § 11-80-10 (Supp. 2000).  The application of section 23-1-240, et seq., of the Code of Alabama is restricted to junk, junkyards, and automobile graveyards that are within close proximity to state highways on the interstate or primary highway systems.

CONCLUSION


The misdemeanor penalty provided in section 4 of Act No. 87-505 is legally enforceable due to the provisions of sections 13A-5-4, 13A-5-7, and 13A-5-12 of the Code of Alabama.  A person convicted of a violation of Act No. 87-505, regarding illegal dumps and junkyards in Montgomery County, could be lawfully sentenced to a Class C misdemeanor.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Tori L. Adams-Burks of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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