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THIS OPINION HAS BEEN OVERRULED BY ACT 2004-323, WHICH IS CODIFIED AS SECTION 23-4-20 OF THE CODE OF ALABAMA.

Honorable George M. Ingram

Probate Judge

Clay County Probate Judge's Office

Clay County Courthouse

P.O. Box 1120

Ashland, Alabama  36251

Roads, Highways and Bridges – County Commissions – Vacation – Probate Judges

The procedure in section 23-4-20 of the Code of Alabama must be fol​lowed when vacation of a public road is by abutting landowners.  The pro​cedure of section 23-4-2 of the Code of Alabama should be followed if vacation of a public road is by peti​tion of a city or county.  A probate judge is required to conduct a hearing only under section 23-4-2 of the Code.

Dear Judge Ingram:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Please advise under what conditions a pro​bate judge would be involved in holding a final hearing under sections 23-4-2 and 23-4-20 of the Code of Alabama to close or vacate a road.

FACTS AND ANALYSIS


Public roads may be vacated by a municipality or county pursuant to sections 23-4-1 through 23-4-6 of the Code of Alabama or by abutting landowners pursuant to section 23-4-20 of the Code of Alabama.  Section 23-4-2 sets forth the procedure to be followed when the vacation is initi​ated by a municipality or county.  This section provides as follows:

(a) The governing body of the municipality where the street, alley or highway, or portion thereof, to be closed and vacated is situated in a municipality and, in other cases, the county commission of the county in which the street, alley, highway, or portion thereof, is situated shall, after causing to be published in a news​paper once a week for three consecutive weeks in the county a notice which shall describe the street, alley, highway or portion thereof proposed to be closed and vacated and also give the date of the hearing, first adopt a resolution to the effect that it is in the public interest that such street, alley, highway or portion thereof be closed and vacated; and thereafter, such governing body may file in the office of the judge of probate in the county in which such street, alley or highway, or portion thereof, is located, its petition requesting the closing and vacating of such street, alley or highway, or such portion thereof.

(b) The petition shall describe with accu​racy the street, alley or highway, or portion thereof, to be closed and vacated and shall give the names of the owner or owners of the abutting lots or parcels of land and also the owner or owners of such other lots or parcels of land, if any, which will be cut off from access thereby over some other reasonable and convenient way. The petition shall further set forth that it is in the interest of the public that such street, alley or highway, or portion thereof, be closed and vacated, and that a resolution to that effect has been adopted by the governing body of the municipality or county, as hereinbefore set forth.

(c) Thereupon, the probate court shall set the petition for hearing and shall issue notice of the pendency of the petition to the persons named in the petition. Such notice shall be served upon the said abutting owner or owners and also the person or persons, if any, named in the petition whose access will be affected, resident in this state as civil process is now served, not less than 10 days prior to the hearing of the petition. In case of a nonresident owner or owners or parties in interest or unknown defendants, the probate court shall cause to be published in a newspaper published in the county said notice, which shall contain the nature of the petition and in which shall be described the street, alley or highway, or portion thereof, proposed to be closed and vacated, and all such persons shall be required to appear upon the hearing thereof and to either assent to the granting of the petition or contest the same as they may see fit. Such notice shall be published once a week for three consecutive weeks prior to the date set for the hearing of the petition and shall give the date on which the hearing is to be had.

ALA. CODE § 23-4-2 (1992) (emphasis added).


When a municipality or a county petitions for vacation of a public road, the probate judge must conduct a hearing pursuant to the provisions of section 23-4-2 of the Code of Alabama.  


The procedure in section 23-4-20 must be followed when abutting landowners petition to vacate a public road.  This provision provides:

(a) Any street or alley may be vacated, in whole or in part, by the owner or owners of the land abutting the street or alley or abutting that portion of the street or alley desired to be vacated joining in a written instrument declaring the same to be vacated, such written instrument to be executed, acknowledged and recorded in like manner as conveyances of land, which decla​ration being duly recorded shall operate to destroy the force and effect of the dedication of said street or alley or portion vacated and to divest all public rights, including any rights which may have been acquired by prescription, in that part of the street or alley so vacated; pro​vided, that if any such street or alley is within the limits of any municipality, the assent to such vacation of the city council or other governing body of the municipality must be procured, evi​denced by a resolution adopted by such govern​ing body, a copy of which, certified by the clerk or ministerial officer in charge of the records of the municipality must be attached to, filed and recorded with the written declaration of vacation; and if any such street or alley has been or is being used as a public road and is not within the limits of any municipality, the assent to such vacation of the county commission of the county in which such street or alley is situated must be procured, evidenced by resolution adopted by such board or court, a copy of which, certified by the head thereof, must be attached to, filed and recorded with the declaration of vacation. Such vacation shall not deprive other property owners of such right as they may have to convenient and reasonable means of ingress and egress to and from their property, and if such right is not afforded by the remaining streets and alleys, another street or alley affording such right must be dedicated.

(b) The provisions of this section shall not be held to repeal any existing statute relating to the vacation of streets or alleys or parts thereof.
ALA. CODE § 23-4-20 (1992).


In the past there has been some confusion concerning whether both sections 23-4-20 and 23-4-2 of the Code of Alabama should be followed when abutting landowners petition to vacate a public road.  The Alabama Supreme Court recently held that it is not necessary to comply with the procedures set forth in section 23-4-2 when abutting landowners petition to vacate a road pursuant to section 23-4-20.  Elmore County Commission v. Smith, Nos. 1981750, 1981935, 2000 WL 1006974 (Ala. Sup. Ct., July 21, 2000).  Section 23-4-20 requires the adjoining landowners to file a joint written declaration of vacation with the probate judge.  The city, if the road is within the city limits, or the county, if not within the city lim​its, must file a written consent to the vacation.  Before filing its consent, the city or county should make a determination that a convenient means of ingress and egress is afforded to other property owners to their property.  The probate judge with whom the petition is filed is not required to hold a hearing or take any other action. 

CONCLUSION


The procedure in section 23-4-20 of the Code of Alabama must be followed when vacation of a public road is by abutting landowners.  The procedure of section 23-4-2 of the Code of Alabama should be followed if vacation of a public road is by petition of a city or county.  A probate judge is required to conduct a hearing only under section 23-4-2 of the Code.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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