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Honorable Gerald O. Dial

Member, Alabama State Senate

Box 248

Lineville, Alabama  36266

Probate Courts - Fees - Expense Allowance - Clay County

Increasing the probate fees as pro​vided in Act No. 2000-108 does not indicate the county commission has provided an expense allowance for the revenue commissioner.

Dear Senator Dial:


This opinion of the Attorney General is issued in response to your request.

QUESTION


By initiating the increase of probate fees pursuant to Act No. 2000-108 on June 1, 2000, is this indicative that the county commission has accepted the provision of the bill, granting an expense allowance for the revenue commis​sioner?

FACTS AND ANALYSIS


Section 9(a) of Act No. 2000-108, in pertinent part, provides, “The following fees for service provided by the probate offices shall be charged and paid into the County Treasury or to the Judge of Probate as may be authorized or required by law . . . .”  2000 Ala. Acts No. 2000-108, sect. 9(a).  Section 12 of Act No. 2000-108 provides, “This Act shall become effective on the first day of the third month following its passage and approval by the Governor, or otherwise becoming a law.” 2000 Ala. Acts No. 2000-108, sect.12.  Thus, the implementation of the new probate judge’s office fees was mandatory on the first day after the third month following its passage and approval by the Governor, or otherwise becom​ing a law.


Section 2(g) of Act No. 2000-108 states, “[T]he local governing body of the county may, by resolution, elect for the county to be exempt from the provisions of Sections 2, 3, and 9 of this Act; provided that the local governing body shall only be authorized to exempt the county from all of the sections referenced above, and provided further that the resolu​tion is adopted after the effective date of this Act prior to October 1, 2000.” 2000 Ala. Acts No. 2000-108, sect. 2(g).  This section provides that the local governing body of the county may exempt itself from changing the probate fees as provided in Section 9 of Act No. 2000-108, but if the local governing body exempts itself from Section 9, it must also exempt itself from the provisions of Sections 2 and 3 of Act No. 2000-108.  Section 9 of Act No. 2000-108 makes the increased probate fees mandatory unless the local county governing body exempts its probate office from those increases in fees pursuant to Section 2(g) of Act No. 2000-108.  If the local governing authority exempts itself from the increase in fees provided in Section 9 of the Act No. 2000-108, then it must exempt itself from Section 2 of the Act, which provides the mecha​nism for establishing an expense allowance for the Revenue Commis​sioner.


Section 2(c)(1) of Act No. 2000-108 states that “on and after the effective date of this Act, each county commission is authorized to pro​vide an expense allowance to the tax assessor, tax collector, revenue commissioner, license commissioner, elected assistant tax assessor, and elected assistant tax collector in amounts not to exceed ten thousand dol​lars ($10,000.00) per annum.” 2000 Ala. Acts No. 2000-108, sect. 2(c)(1).

CONCLUSION


The fact that probate fees were raised on June 1, 2000, is not indicative that the county has committed to an expense allowance for the revenue commissioner.  Section 2(c)(1) of Act No. 2000-108 specifically provides that the county commission is authorized to provide an expense allowance to the revenue commissioner, and such authorization in the Act is the only mechanism within this Act that triggers an expense allowance for the revenue commissioner.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Jeffery H. Long.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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