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Honorable William T. Stephens

Deputy Director and Counsel

Retirement Systems of Alabama

Post Office Box 302150

Montgomery, Alabama 36130-2150

Judicial Retirement - Circuit Judges - Judges - Salaries - Longevity Payments - Investment in Justice Act of 1999

Beginning October 1, 2000, the salary used to calculate the retirement benefits of appellate and circuit judges and justices, who took office prior to July 30, 1979, should include the compensation for bench experience.

The retirement benefits of judges and justices whose benefits are tied to and fluctuate with the salaries paid to active judges and justices of the same position should be based on the salary paid to judges of the same titled judicial position and with the same amount of bench experience as the judge or justice in question.

For probate judges, paid on a fee basis, retirement benefits should be calculated using the state salary of a circuit judge with an equivalent number of years of service.

Dear Mr. Stephens:


This opinion of the Attorney General is issued in response to your request on behalf of the Retirement Systems of Alabama.

QUESTION ONE


Whether the term salary, as referred to in section 12-18-10, is the base salary as provided in section 12-10A-1(a), or whether it is the base salary plus the individualized longevity pay provided in section 12-10A-1(d)(2).

FACTS AND ANALYSIS


In your letter of request, you state that:


The enactment of Act 99-427, “The Investment in Justice Act of 1999”, also commonly known as the judicial pay raise act, has created numerous questions, including a question relating to the manner in which judicial retirement benefits are calculated for retired judges.

*  *  *


As originally enacted, the judicial retirement law provided that circuit and appellate judges could retire at any age with 18 years of service and receive a benefit equal to:

“75% of the salary prescribed by law for the position from which he retires, payable monthly for the rest of his life.”  § 12-18-10, Code of Alabama 1975[.]

*  *  *


Furthermore, the law provides:

“Such benefits shall continue to be 75% of his salary prescribed by law  for such position and shall change in amount as such salary is hereafter increased or decreased by law and shall not be subject to writs of attachment or garnishment”.  §12-18-10, Code of Alabama 1975[.]

*  *  *


At the time of the enactment of this judicial retirement benefit law, and until the implementation of Act No. 99-427 in October 2000, there has always been a single, set salary for the different judicial positions . . . .

*  *  *


Some counties, pursuant to local law, pay circuit judges a county supplement, but that county supplement was never taken into account in determining state judicial retirement benefits.  Rather, county judicial retirement supplements, payable out of county funds, were provided by local law.

*  *  *


In 1979 the state legislature acted to limit judicial retirement benefits and amended the judicial retirement law to provide that a circuit or appellate judge who took office [on or] after July 30, 1979, could not retire until age 60 and then would receive a benefit equal to 75%:

“of his final salary received from the state at the time of retirement.”  §12-18-40, Code of Alabama 1975[.]


This benefit is fixed at retirement and does not, like the benefit of those retired judges who took office prior to July 30, 1979, increase when the salary of active judges is increased.  These retired judges are, however, eligible for cost-of-living raises granted other [retired] state employees.

*  *  *


In 1998 the Legislature again amended the judicial retirement law to allow judges who took office after July 30, 1979, to retire with 25 years of service regardless of age and to allow such judges with 24 years of service to purchase a 25th year.  §12-18-132, Code of Alabama 1975[.]

*  *  *


The District Courts were not created until 1977 and were, consequently, not included in the original judicial retirement law.  When they were included in judicial retirement, the statute provided that they would receive:

“75% of the salary payable by the state to district judges on the date such judge retires.”  §12-18-58, Code of Alabama 1975[.]


Note that because of age qualifications for retirement for these judges, the date a judge retires is not necessarily the date that he leaves service.

*  *  *


However, a district judge who retires with 25 years of service is entitled to receive a benefit:

“based and computed on the final salary received from the state at the time of his or her retirement.”  §12-18-132, Code of Alabama 1975[.]

*  *  *


Probate judges were included in the judicial retirement system in 1976 to receive a benefit equal to:

“75 percent of the base sum or salary upon which such judge is paying the percentage immediately prior to retirement.”  §12-18-87, Code of Alabama 1975[.]

*  *  *


Effective October 1, 2000, the new judicial pay schedule goes into effect.  It provides that “the salary of circuit judges paid from the State Treasury shall be increased to the amount authorized for attorneys in the classified service of the state as Attorney IV, step 14, on June 10, 1999,” and over a three year period will be increased to, and fixed at, $1,000 above the maximum amount authorized on June 10, 1999, for attorneys in the classified service of the state as Attorney IV.  This is the base salary for the position of circuit judge, the salary that would be provided by the state to a circuit judge upon first taking office.

*  *  *


Computation of appellate salary and benefits is a little more complicated.  The base salary provided by law for judges of the Court of Civil Appeals and the Court of Criminal Appeals is “$1,000 above the highest total compensation, inclusive of any salary supplements and expense allowances of any state circuit judge,” and the presiding judge of each court receives an additional $500 above that.  The base salary provided by law for Associate Justices of the Supreme Court is “$2,000 above the highest total compensation, inclusive of any salary supplements and expense allowances of any state circuit judge,” and the Chief Justice receives an additional $1,000 above that.

*  *  *


However, Act No. 99-427 went on to provide that effective October 1, 2000, “the salary of circuit judges, district judges, supreme court justices, and judges of the appellate courts shall be increased by 1.25% for every year that they have served as judges or justices of a state court to a maximum of 25% of the base salary.”  This individualized longevity pay will result in different compensation for different judges serving in the same judicial position depending upon each judge’s length of service.

*  *  *


The question which has been raised by members of the judiciary is whether the judicial retirement benefit for these judges will be 75% of the uniform base salary or whether it will be 75% of the individualized compensation including the base salary and longevity pay.

*  *  *


[T]his issue seems to be only an issue for those circuit and appellate judges who took office prior to July 30, 1979, and possible [sic] for some district judges.  In 1979 the Legislature changed the benefits for judges taking office after that date.  Circuit and appellate judges who took office after July 30, 1979, receive a benefit which is equal to 75% of their final salary received from the state at the time of their retirement.  That benefit is fixed for life subject only to cost-of-living raises granted by the Legislature.  They do not receive automatic benefit increases each time active judge’s salaries are increased, as do retired judges who took office prior to July 30, 1979.


As you correctly stated in your letter, the Uniform Judicial Pay Plan, part of the Investment in Justice Act, was enacted as Act No. 99-427 and codified as section 12-10A-1, et seq. (“the Act”).  The Act changes the manner of compensating judges and justices in this state with the express intention of eliminating the disparity caused by varying local supplements and recognizing a need to reward judges for judicial experience:

In recognition of the disparity in compensation of circuit and district judges caused by varying amounts of local supplements to state salaries and the need for a uniform plan of compensation, the following plan is adopted for the compensation of judges.  This plan, when implemented, shall reward judges for judicial experience and phase out local salary supplements and expense allowances.

ALA. CODE § 12-10A-1(a) (1999).  The Act accomplishes this purpose by establishing a base salary for all judges and justices which is increased by additional compensation to be paid from the state treasury to each judge or justice based on his or her amount of bench experience.  For those judges now receiving county supplements or expense allowances, the Act also provides a structure for phasing out the county supplements and expense allowances by reducing these by the same amount the state pays for years of bench experience.

Section 12-10A-1(a) establishes the base salaries to be paid to state judges and justices after October 1, 2000.  Subsection (d) of that statute provides additional compensation for bench experience:

(d)(1)
Effective October 1, 2000, all circuit and district judges shall receive as additional compensation from the state the base salary provided in subsection (a) plus the appropriate amount for bench experience calculated pursuant to subdivision (2) . . . .

(2)
Effective October 1, 2000, the salary of circuit judges, district judges, Supreme Court Justices, and judges of the appellate courts shall be increased by 1.25 percent for every year that they have served as judges or justices of a state court to a maximum of 25 percent of the base salary.

ALA. CODE § 12-10A-1(d) (1999) (emphasis added).  Pursuant to the Act, then, the Legislature has increased the salary to be paid to judges and justices to include additional compensation based on the amount of bench experience of each judge.  The plain language of the Act makes clear that the underlying legislative intent was to create a uniform compensation scheme for judges and justices that rewards judicial experience while phasing out all county supplements to the state salaries paid to judges.

Turning to your specific question, it is necessary to consider the provisions and intent of section 12-10A-1, along with those other statutory provisions that establish and govern the retirement benefits to be paid to judges and justices.  In general, each of the relevant statutes bases the retirement benefits payable to justices and judges on the salaries paid by the state.  While some judges’ and justices’ benefits are based on their own salaries at the time of their retirement, others’ are based on the salaries of active judges in the position from which they retired.  Regardless, each judge’s or justice’s retirement is based on “salary.”  A review of these statutory provisions, along with section 12-10A-1, indicates that the “salary” used to calculate retirement benefits should include the compensation for bench experience to be paid to judges and justices beginning October 1, 2000.

Several provisions of the Investment in Justice Act indicate that compensation for bench experience should be included in the “salary” used to calculate the retirement benefits payable to judges and justices.  For example, the Act itself defines the compensation for bench experience as “salary.”  In pertinent part, the statute states:  “[T]he salary of . . . judges . . . shall be increased . . . for every year they have served . . . .”  1999 Ala. Acts No. 99-427, 774.  Further, nowhere in the Act is there any indication that the salary enhancement for bench experience is not to be considered salary.  The language of the Act demonstrates the Legislature’s intent to include bench experience compensation in the “salary” paid to judges and justices.

Additionally, the Act specifically addresses retirement benefits in Section 12-10A-3, providing: “No provision of this chapter shall reduce the amount of retirement benefits from the Judicial Retirement Fund currently authorized for retired justices or judges.”  ALA. CODE § 12‑10A-3 (2000).  Judges and justices are currently entitled to retirement benefits calculated based on their total compensation paid by the state.  To construe section 12-10A-1 in a way that would limit judges’ and justices’ retirement benefits to being based on only part of their state-paid salary would be contrary to the express language of section 12-10A-3.

The controlling sections of law provide that:

The retirement benefit payable to a justice of the Supreme Court or judge of one of the courts of appeal “shall be 75 percent of the salary prescribed by law for the position from which he retires, payable monthly for the rest of his life.  Such benefit shall continue to be 75 percent of his salary prescribed by law for such period and shall change in amount as such salary is hereafter increased or decreased by law . . . .”  ALA. CODE § 12-18-10(a) (1995) (emphasis added).

The retirement benefit payable to a judge of the circuit court “shall be 75 percent of the salary prescribed by law of the salary payable from the State Treasury to circuit judges.  Such retirement benefits shall be payable monthly for the life of the beneficiary and shall continue to be 75 percent of the salary then prescribed by law for the respective position and shall change in amount as such salary is hereafter increased or decreased by law . . . .”  ALA. CODE § 12-18-10(b) (1995) (emphasis added).

The retirement benefit payable to district judges “shall be 75 percent of the salary payable by the state to district judges on the date such judge retires.  Retired district judges shall also be entitled to receive cost-of-living increases in their retirement pay equal to any cost-of-living increment received by retired state employees from the State Employees’ Retirement System . . . .”  ALA. CODE § 12-18-58 (1995) (emphasis added).

The annual retirement benefit payable to probate judges “shall be 75 percent of the base sum or salary upon which such judge is paying the percentage as provided in subsection (a) or (b) of Section 12-18-82 immediately prior to retirement.” ALA. CODE § 12-18-87 (1995).  Sections 12-18-82(a) and (b), in turn, require retirement contributions for each probate judge equal to “six percent of his salary derived from the State of Alabama.”  ALA. CODE § 12-18-82 (1995) (emphasis added).

Any person assuming office for the first time as a justice of the Supreme Court, judge of a court of appeals, or a circuit judge, on or after that date, “the retirement pay or benefit of each such justice or judge shall be based and computed pursuant to the provisions of Section 12-18-10, at the percentage rate therein prescribed of his final salary received from the state at the time of retirement.  Retired justices and judges coming under this article shall be entitled to receive cost-of-living increases in their retirement pay equal to any cost-of-living increment received by retired state employees from the State Employees Retirement System . . . .”  ALA. CODE § 12-18-40(2) (1995) (emphasis added).

The retirement benefit for any justice or judge retiring “pursuant to this article [and, thus having twenty-five years service, regardless of his or her age] shall be based and computed on the final salary received from the state at the time of his or her retirement in accordance with the percentage rate now prescribed by law.”  ALA. CODE § 12-18-132 (1995) (emphasis added).

Thus, while “salary” is described using slightly different language in each of the relevant statutes, each of those statutes bases the retirement benefits payable to judges and justices on “salary.”  Further, section 12-10A-1 explicitly includes compensation for “bench experience” within its definition of the “salary” to be paid to judges and justices.

Because section 12-10A-1 expressly includes the compensation for bench experience in its definition of salary, the compensation for bench experience established by section 12-10A-1(d) should be included in the definition of “salary” for purposes of sections 12-18-10, 12-18-40, 12-18-58, 12-18-87, and 12-18-132.  Further, each of the relevant statutes setting the amount of judges’ and justices’ retirement benefits base those benefits on the judges’ salaries.  There is no indication in any of the relevant statutes that the Legislature intended the definition of  “salary” to be different in one statute than in the others. Consequently, the “salary” made the basis for calculating judges’ retirement benefits is the same “salary” established by section 12-10A-1, which expressly includes the component of salary based on bench experience.

Finally, it is also noteworthy that section 12-18-5 of the Judicial Retirement Act requires active state judges and justices to contribute to the Judicial Retirement Fund “six percent of their salary derived from the State of Alabama.”  ALA. CODE § 12-18-5(a) (1995) (emphasis added).  There is no reason to assume that “salary” in the context of section 12‑18‑5 means something different than in the context of section 12‑10A‑1.  Because judges and justices will be required to contribute to the retirement fund based on their entire salary received from the State, including the portions of their salary received for their bench experience, their retirement benefits should, likewise, be computed using that salary.

CONCLUSION


Beginning October 1, 2000, the salary used to calculate the retirement benefits of appellate and circuit judges and justices, who took office prior to July 30, 1979, should include the compensation for bench experience.

QUESTION TWO


What salary should be used in calculating the judicial retirement benefit to be paid pursuant to section 12-18-40 and section 12-18-132 to those circuit and appellate judges who took office on or after July 30, 1979; pursuant to section 12-18-58, to district court judges who retire with less than 25 years of service; pursuant to section 12-18-132, to district judges who retire with 25 years of service; and, pursuant to section 12-18-87, to probate judges?

FACTS AND ANALYSIS

Even after section 12-10A-1 becomes effective, the retirement benefits payable to certain judges and justices (“fluctuating benefit” judges and justices or those appellate judges and justices who took office prior to July 30, 1979) will continue to be based on the salaries of active judges of the positions from which those judges and justices retired.  The amount of the retirement benefits payable to those judges and justices will therefore continue to fluctuate along with increases and decreases in the salaries paid to active judges and justices.  Because the salaries paid to judges of each titled judicial position will now vary based on years of bench experience, it must be determined how the bench experience of fluctuating benefit judges and justices will be considered in computing their retirement benefits following the effective date of section 12-10A-1.

The Judicial Retirement Act originally provided for retirement benefits to be paid to all judges and justices (with the exception of probate judges the calculation of whose retirement benefits will be discussed later) based on the salary paid to active judges or justices of the position from which each judge or justice retired. ALA. CODE § 12-18-10 (1995). At the time these provisions were enacted, there were no provisions for bench experience compensation, and all judges of the same title (i.e., all circuit judges) received the same salary from the state.  Essentially, these provisions provided fluctuating retirement benefits to retired judges and justices based on the salaries paid to active judges or justices in the same position from which they retired.  In other words, their retirement benefits were not tied to the amount they were making immediately prior to retirement, but, rather, increased as the salaries of active judges and justices increased. Because all judges of the same title or position received the same salary from the state, the amounts of such retirement benefits were simple to calculate.

The Legislature amended the original Judicial Retirement Act in 1979 to eliminate the fluctuating benefit provisions of section 12-18-10 for circuit judges, appellate judges and justices of the Supreme Court taking office on or after July 30, 1979.  ALA. CODE § 12-18-40 (1995).  Under section 12-18-40, the retirement benefits paid to any judge or justice who took office on or after that date were to be based on that judge’s or justice’s “final salary” at the time of his or her retirement, not on the salaries of active judges or justices serving after their retirement.  Id.  See also ALA. CODE § 12-18-132 (1999).

The effect of these legislative changes has been to create two classes of judges and justices for purposes of calculating and determining retirement benefits – those governed by fluctuating retirement provisions and those who are not.  For the first class (the pre-1979 fluctuating judges and justices), the retirement benefits they receive are not based on their own salary, but on the “salaries” paid to active judges and justices of the same “position” previously held by them.  For the second class (the post-1979 judges and justices whose retirement benefits do not fluctuate), retirement benefits are based on their own salary at the time of their retirement.  It is the judges in the first class, the fluctuating benefits judges and justices, to whom we now turn our attention.

These fluctuating benefit judges and justices will receive retirement benefits based on the salary of active judges serving in the respective judge’s or justice’s position.  Because section 12-10A-1 will effectively create twenty subclasses of judges and justices within each judicial title or “position” based on years of bench experience, salaries paid to active judges and justices of each titled position will vary based on the amount of bench experience of each judge. 

While neither section 12-10A-1 nor any provision of the Act specifically addresses this issue, the most reasonable means of construing the statutes consistent with the legislative intent underlying section 12-10A-1 and the other relevant statutes is to base those judges’ and justices’ benefits on their own bench experience.

Finally, as to probate judges, the amount of retirement contributions
 and the retirement benefits of probate judges who are compensated on a fee basis,
 as well as spousal benefits authorized for widows or widowers of those probate judges, will be affected by the determination of the circuit judge’s salary used to calculate the “base sum” as defined in section 12-18-82 as “90 percent of the annual state compensation now authorized to be paid to circuit judges in Alabama.”  ALA. CODE § 12-18-82 (1995).  It is specifically provided that “[t]he base sum shall be adjusted up or down in accordance with and equal to future changes that are made in the state compensation of such circuit judges.”  Id.


Pursuant to section 12-18-87(a), retirement benefits for those judges compensated on the basis of a fee system are calculated at 75 percent of the “base sum” upon which the judge was contributing to the Judicial Retirement Fund.  The question arises as to which circuit judge’s salary should be utilized – the highest paid circuit judge in the state; the lowest paid circuit judge in the state; in counties with more than one circuit judge, the highest paid, the lowest paid; the median or average salary; or the salary paid to a circuit judge with the equivalent years of bench experience?


Section 12-18-87(b), which governs spousal benefits, provides that these benefits shall be computed as “the greater of $480.00 per year, multiplied by the number of years of service, not to exceed 10 years or three percent of the base sum or salary upon which such probate judge was paying the percentage as provided in subsection (a) or subsection (b) of section 12-18-82 immediately prior to retirement, multiplied by the number of years of service, not to exceed 10 years, payable monthly for the remainder of such spouse’s life or until his or her remarriage.”  ALA. CODE § 12-18-87(b) (1995) (emphasis added).  Obviously, the higher benefit will always be computed as 3% of the “base sum” multiplied by the number of years since five years of creditable service is the minimum required to be eligible for spousal benefits.


There are also several probate judges whose salaries and/or retirement benefits are computed as a percentage of a circuit or district judge’s state salary by local act.
  Although some are expressly tied to the State salary paid to a circuit judge or district judge of a specific county,
 since the salaries will vary according to bench experience when the new salary goes into effect on October 1, 2000 (and for the next two years), for those counties with more than one judge and where the local act does not otherwise provide, the question remains -- which judge’s salary controls?


The most rational interpretation to determine the amount of retirement benefits of a probate judge who received his or her compensation on a fee basis or whose salary or retirement is tied to that of a circuit or district judge is to utilize the salary that is being paid by the state to a circuit (or district, where applicable) judge with an equivalent amount of bench experience.
  It should be remembered that there are only a few probate judges on a fee basis or whose salaries and/or retirement benefits are based on a percentage of a circuit or district judge’s salary.  It is also noteworthy that this alternative will not apply if a local act provides otherwise, i.e., expressly provides the manner in which the retirement benefits of the probate judge shall be calculated.

Utilizing this method for calculating the amount of contributions and retirement benefits complies with the statutory mandate that retirement benefits be adjusted “in accordance with and equal to future changes that are made in the state compensation of such circuit judges,” and also provides a more equitable process by recognizing a probate judge’s actual years of judicial service.  ALA. CODE § 12-18-82(a) (1995).  This system also lends itself to a uniform application, is consistent with the computation of the retirement benefits for circuit and appellate judges who assumed the bench prior to July 30, 1979, and avoids fluctuations depending on the seniority of any one circuit judge.

CONCLUSION


The retirement benefits of judges and justices whose benefits are tied to and fluctuate with the salaries paid to active judges and justices of the same position should be based on the salary paid to judges of the same titled judicial position and with the same amount of bench experience as the judge or justice in question.


For probate judges, paid on a fee basis, retirement benefits should be calculated using the state salary of a circuit judge with an equivalent number of years of service.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

RICHARD F. ALLEN

Chief Deputy Attorney General

BP/CJS/TRK
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� Computed as 6% of the “base pay” for judges paid on a fee basis.  ALA. CODE § 12-18-82 (1995).





� According to Legislative Reference Service, there are only three counties where the probate judges are still compensated on a fee basis – Marion, Monroe, and Winston Counties.


� According to Legislative Reference Service, the salaries of the probate judges in the following counties are tied to the salary of another state or county official, some of which are a circuit or district court judge:  Autauga, Baldwin, Crenshaw, Escambia, Etowah, Fayette, Franklin, Jefferson, Lamar, Lawrence, Madison, Marengo, Mobile, and Tuscaloosa.





� See Ala. Act No. 92-669, 2nd Special Session, providing that the Probate Judge of Baldwin County is to receive “an annual salary and county expense allowance in an amount equal to the state salary and county expense allowance paid to the District Judge of Baldwin County as may, from time to time, be amended.”  1992 Ala. Acts No. 92-669, 50.





� Basing a probate judge’s retirement benefit on the lowest paid circuit judge in the State would result in the State compensation paid to circuit judges due to bench experience being completely ignored, and directly conflict with the statutory mandate (for fee-based judges) that the “base sum” be adjusted “in accordance with and equal to future changes that are made in the state compensation of such judges.”  ALA. CODE § 12-18-82(a) (1995).  Likewise, for those probate judges in active service on or after October 1, 2000, whose salary is a percentage of a circuit or district judge’s salary, the statutorily authorized retirement benefits are required to be calculated as 75% of the salary the judge was receiving immediately prior to retirement.  Since bench experience is considered as part of the circuit judge’s state salary, considering only a portion would be contrary to the express requirements of the retirement statute.  This interpretation would also be the least equitable, since most of the circuit judges of the state have one or more years of bench experience.


	Basing a probate judge’s retirement benefit on the highest paid circuit judge in the State would result in the retirement benefits of a probate judge paid on a fee basis being calculated at 75% of the “base sum” (90% of what a circuit judge serving 20 years or more is making).  Although this method of calculation would comply with the statutory mandate by taking into consideration the state salary paid due to bench experience, and would also have the advantage of uniformity and ease of calculation, it fails to recognize any distinction between probate judges with little or no bench experience and those with 20 years or more bench experience.


	Basing a probate judge’s retirement benefit on the highest or lowest paid circuit judge located in the same circuit with the probate judge, for the same reasons given above regarding the use of the highest or lowest paid circuit judge in the state, leads to the conclusion that the probate judge’s retirement benefits should not be based on the salary of either the highest or lowest paid circuit judge in the circuit that contains the county where the probate judge is located.








