September 20, 2000


Honorable Jimmy S. Calton, Sr.

City Attorney for City of Eufaula

P. O. Box 219

Eufaula, Alabama  36072-0219

Municipalities – Municipal Ordinances – Abandoned Property - Barbour County

The City of Eufaula, through its Police Chief, pursuant to section 11-47-116 of the Code of Alabama and City Ordinances 90‑201, -203, -206, -207, -208, and 58-30, may go onto the Lakepoint Resort State Park property, seize abandoned items of personal property, remove them, and sell them in accordance with section 11-47-116 of the Code, with any resulting balance to be deposited in the General Fund of the City of Eufaula.

Dear Mr. Calton:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Eufaula.

QUESTION
Lakepoint State Resort, a state-owned park, is located entirely within the city limits of the City of Eufaula.  Located at said park are various boats, motors, and trailers that have been left at the main​tenance shop and which are considered by the State of Alabama to be abandoned property.  Also located at said state park is one automobile.  The City of Eufaula has been requested by the Department of Conservation to act pursuant to section 11-47-116 of the Code of Alabama, which authorized the enactment of City Ordi​nances 58-30, 90-205, and 90-206, to declare said boats, motors, and trailers as abandoned personal prop​erty and said 1981 Ford Mercury an abandoned vehicle, to take possession of said property, and to proceed to dispose of said property as provided for in section 11-47-116(a) and (b).  The State Conservation Department has indicated that, pursuant to said statute, all funds generated by the sale of said abandoned property would go to the City of Eufaula General Fund.  

Please advise whether section 11-47-116 of the Code of Alabama, together with the referenced City Ordinances, would authorize the City of Eufaula Police Chief to go on State property, seize abandoned prop​erty, remove same from State property, and proceed to sell said property in accordance with section 11-47-116 of the Code with said resulting funds being deposited in the General Fund of the City of Eufaula.

FACTS, LAW, AND ANALYSIS

Section 11-47-116 of the Code of Alabama states that municipalities are authorized to provide, by ordinance, for the taking of and storing of abandoned and stolen personal property.  The text of this Code section is set out as follows:

(a) All municipalities are hereby authorized to provide by ordinance for the taking up and storing of abandoned and stolen personal property found within the corporate limits or outside the corporate limits but within the police jurisdictions and to sell the same in the manner provided in subsection (b) of this section. A permanent record giving the date of the taking of each piece of such property, the place where found and taken and a description of the property shall be kept. The property so taken shall be stored in a suitable place to protect it from deterioration; provided, that if the prop​erty be perishable the same may be sold at once without notice, in which case the proceeds shall be held for a period of six months for the account of the owner and if not called for within that time shall be converted into the general fund.

(b) At least every six months the chief officer of the law enforcement department of each such city and town adopting an ordinance under subsection (a) of this section shall sell at public auction to the highest bidder for cash the property which shall have then been taken up and stored for a period of three months or more, the sales to be made after notice of the time and place thereof shall have first been given by publication of notice once a week for two successive weeks in a newspaper of general circulation published in the city or town in question and, in cities and towns in which no newspaper is published, by posting such notice in a conspicuous place at the city hall or police station. The first publication or posting of notice, as the case may be, shall be at least 20 days before the sale. The owner of any of the property taken up and stored may redeem the same at any time prior to its sale by paying the rea​sonable expense of taking the property in charge, its maintenance and storage and a pro rata of the cost of publication. Each article shall be sold separately and a notation in the storage record book shall be made of the amount received for each article. The person making the sale shall have the right to reject any and all bids if the amount bid be unreasonably low and shall have the right to continue the sales from time to time if no bid​ders are present. After deducting and paying all expenses incurred in the taking up, storing, maintaining and selling of the property, the balance, if any, shall be paid into the general fund of the municipality making the sale.  (Acts 1943, No. 533, p. 507.)

ALA. CODE § 11-47-116 (1992).

In accordance with this Code section, the City of Eufaula has adopted certain ordinances, including sections 90-201, 90-203, 90-206, 90-207, and 90‑208, all of which deal with abandoned vehicles (including automobiles) within the city limits or police jurisdiction, and section 58-30, which generally provides for the taking up and storing of abandoned or stolen property found within the corporate limits of the city or the police jurisdiction thereof.  These ordinances are set out as follows:

Section 90-201.  Definitions.


The following words, terms and phrases, when used in this article, shall have the meanings ascribed to them in this section, except where the context clearly indicates a different meaning:


Property means any real property within the city or its police jurisdiction which is not a street or high​way.


Street or highway means the entire width between the boundary lines of every way publicly maintained when any part thereof is open to the use of the public for purposes of vehicular travel.  

Vehicle means a machine propelled by power other than human power designed to travel along the ground by use of wheels, treads, runners or slides and transport persons or property or pull machinery and shall include, without limitation, an automobile, truck trailer, motorcycle, tractor, buggy and wagon.

City of Eufaula Code of Ordinances, § 90-201.

Section 90-203.  Abandonment prohibited; presump​tion of abandonment.


No person shall abandon any vehicle within the city or its police jurisdiction.  It shall be presumed that any vehicle that has been left at any place on a street or highway within the city or its police jurisdiction for a period of 72 hours consecutively is an abandoned vehi​cle.

City of Eufaula Code of Ordinances, § 90-203.

Section 90-206.  Removal or impoundment of vehi​cles.


The chief of police or any member of his depart​ment designated by him is authorized to remove or have removed any vehicle left at any place within the city or its police jurisdiction which reasonably  appears to be in violation of this article or to be a lost, stolen or unclaimed vehicle.  Any vehicle so taken up and removed shall be stored in a suitable place provided by the city to protect it from deterioration.  A permanent record giving the date of the taking of each vehicle, the place where found and taken and a description of the vehicle shall be kept by the chief of police.

City of Eufaula Code of Ordinances, § 90-206.

Section 90-207.  Public sale of impounded vehicles.


At least every six months, the chief of police shall sell at public auction to the highest bidder for cash the vehicles authorized in this article to be removed and taken up and which shall have been taken up and stored for a period of three months or more.  The sales shall be made after notice of the time and place therefor shall have first been given by publica​tion once a week for two successive weeks in a news​paper of general circulation published in the city.  The first publication shall be at least 20 days before the sale.  Each vehicle shall be sold separately, and a nota​tion in the storage record book shall be made of the amount received for each vehicle.  The person making the sale shall have the right to reject any and all bids if the amount bid is unreasonably low and shall have the right to continue the sales from time to time if no bid​ders are present.  After deducting and paying all expenses incurred in the removal, taking up, storing, maintaining and selling of the vehicle, the balance if any shall be paid into the general fund of the city.

City of Eufaula Code of Ordinances, § 90-207.

Section 90-208.  Redemption of impounded vehicles prior to sale.

The owner of any vehicle taken up and stored as provided in this article may redeem the vehicle at any time prior to its sale by paying the reasonable expense of taking the vehicle in charge, its maintenance and storage and a pro rata amount of the cost of publica​tion.

City of Eufaula Code of Ordinances, § 90-208.

Section 58-30.  Abandoned or stolen property.


The chief of police shall take up and store any abandoned or stolen personal property found within the corporate limits of the city or the police jurisdiction thereof and dispose of the property in the manner pro​vided in Code of Ala. 1975, § 11-47-116.

City of Eufaula Code of Ordinances, § 58-30.


These ordinances of the City of Eufaula are in compliance with the provi​sions of section 11-47-116 of the Code of Alabama wherein the Legislature of Alabama specifically authorized the municipalities to provide, by ordinance, for the taking up, storing, and sale of abandoned property found within the corpo​rate limits or within the police jurisdiction of the cities.  


The specific items under consideration for sale include various abandoned boats, motors, trailers, and one automobile, at Lakepoint Resort State Park, which is located within the city limits of Eufaula.  The State of Alabama Department of Conservation and Natural Resources has specifically requested the City of Eufaula’s assistance in the disposal of these abandoned items.  


It is the opinion of this Office that the provisions of section 11-47-116 of the Code of Alabama and the above-referenced Ordinances 90-201, 90-203, 90-206, 90-207, 90-208, and 58-30 provide the authority to the Police Chief of the City of Eufaula to go onto the state park property, seize the abandoned property, remove it, and proceed to sell the property in accordance with section 11-47-116 of the Code, with the resulting funds being deposited in the General Fund of the City of Eufaula.  If the procedure set out in Sections 90-201, -203, ‑206, -207, and -208 is followed for all the items, the sale will also comply with Ordinance 58-30 and section 11-47-116 of the Code of Alabama.

It should be noted that the Legislature has also enacted chapter 13 of title 32, codified at sections 32-13-1 through -8 of the Code of Alabama.  These sec​tions generally provide certain procedural requirements for the sale of aban​doned motor vehicles (including automobiles), but it is specifically provided in section 32-13-8 of the Code that “[t]his chapter is cumulative and shall not be construed as limiting or restricting any power or authority any municipality may now have or possess under any other provision of law.”  ALA. CODE § 32-13-8 (1999).  The City of Eufaula may proceed under section 11-47-116 without regard to section 32-13-1, et seq.

CONCLUSION
The City of Eufaula, through its Police Chief, pursuant to section 11-47-116 of the Code of Alabama and City Ordinances 90-201, -203, -206, -207, -208, and 58-30, may go onto the Lakepoint Resort State Park property, seize the abandoned items of personal property, remove them, and sell them in accordance with section 11-47-116 of the Code, with any resulting balance to be deposited in the General Fund of the City of Eufaula.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact David J. Dean, Legal Division, Department of Con​servation and Natural Resources.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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