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September 11, 2000

Honorable Dorman Avery

Chairman

Alabama Historic Ironworks Commission

12632 Confederate Parkway

McCalla, Alabama  35111

Alabama Historic Ironworks Commission – Land Sales Act – Contracts – Competitive Bid Law

A contract granting an individual or corporation a license to operate a restaurant facility to be constructed at Tannehill Ironworks Historical Park is not required to comply with the provisions of the Land Sales Act.

A contract granting an individual or corporation a license to operate a restaurant facility to be constructed at Tannehill Ironworks Historical State Park is not required to comply with the Competitive Bid Law.

Dear Mr. Avery:


This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Historic Ironworks Commission (“the Commission”).

QUESTION 1


If the Alabama Historic Ironworks Commission enters into a contract granting a license allowing an individual or corporation to operate a restaurant facility to be constructed at Tannehill Ironworks Historical State Park, would such contract be required to comply with the provisions of the Land Sales Act?

FACTS AND ANALYSIS


According to the opinion request submitted by counsel for the Commission, the facts upon which your question is based are as follows:


[T]he Furnace Master’s Restaurant at the [Tannehill Ironworks Historical State Park] was leased to a private operator for many years until the facility was destroyed by fire on January 25, 1999.  Presently, the Commission is endeavoring to rebuild this facility, and the selection of a new operator for the restaurant will soon be necessitated.  I am concerned, however, as to whether this selection process must comport either with the Land Sales Act (Ala. Code § 9-15-70 et seq.) or the Competitive Bid Law (Ala. Code § 41-16-20 et seq.).

Since the Land Sales Act was not enacted until 1995, the Commission’s former lease of the Furnace Master’s Restaurant was not subject to the strictures of that statute.  Now, however, it would appear that a new lease would have to be entered into according to the provisions of that Act.  Partly for this reason, the Commission intends to simply grant a license to operate the restaurant—as opposed to a lease—without passing any interest in state property to the selected operator.  Based on Camp v. Milam, 291 Ala. 12, 277 So. 2d 95 (1973), and Shearer v. Hodnette, 674 So. 2d 548 (Ala. Civ. App. 1995), which held that a license passes no interest in real property, I surmise that such an arrangement would not be subject to the Land Sales Act.


The Land Sales Act, ALA. CODE §§ 9-15-70 to 9-15-84 (Supp. 1999), “applies to all real property and interests therein owned by the State of Alabama and the departments, boards, bureaus, commissions, institutions, corporations and agencies of the state with the exception of those sales, transfers, and reversions set out in Section 9-15-82.”  ALA. CODE § 9-15-70 (Supp. 1999).  None of the exceptions contained in section 9-15-82 appear applicable to the transaction you describe.  See ALA. CODE § 9-15-82 (Supp. 1999).  Accordingly,


All sales and leases made by, or on behalf of, the State of Alabama, or any . . .  commission . . .  of real property or any interest therein owned by the State of Alabama having an appraised value of more than ten thousand dollars ($10,000) shall be made by free and open competitive advertised public auction or advertised sealed bids to the highest bidder.

ALA. CODE § 9-15-71 (Supp. 1999).


As counsel for the Commission indicates, the transaction the Commission is currently considering is not a lease, but instead merely a license to operate the Furnace Master’s Restaurant.  In one of the cases cited by counsel for the Commission, the term “license” was defined as follows:

‘A license has been generally defined as a mere personal privilege . . . revocable at the will of the . . . (licensor) unless . . . in the meantime expenditures contemplated by the licensor when the license was given have been made . . .’

Camp v. Milam, 291 Ala. 12, 17-18, 277 So. 2d 95, 99 (Ala. 1973) (quoting City of Owensboro v. Cumberland Telephone & Telegraph Co., 230 U.S. 58, 64 (1913)).  Where expenditures contemplated by the licensor have been made by the licensee, and have greatly benefited the licensor, the license “is said to have been executed.”  Camp, 291 Ala. at 18, 277 So. 2d at 99.  “An executed license . . . becomes irrevocable and confers upon the licensee a substantive equitable right in the property.”  Id. (citing Robert E. Megarry & Paul V. Baker, Snell’s Principles of Equity 629-33 (26th ed. 1966)); accord Shearer v. Hodnette, 674 So. 2d 548, 551 (Ala. Civ. App. 1995) (quoting Camp), cert. denied, 674 So. 2d 548 (Ala. 1996).


In Camp, however, the Supreme Court of Alabama also noted that:

A . . . ‘licence properly passeth no interest nor alters or transfers property in anything, but only makes an action lawful, which without it had been unlawful. . . .’

Camp, 291 Ala. at 17, 277 So. 2d at 99 (quoting Thomas v. Sorrell, 124 Eng. Rep. 1098, 1099 (K.B. 1677)).  Accordingly, the Supreme Court held that even an executed license, “although irrevocable, is by its very nature personal; and, being a personal right, it is not an interest which attaches to or runs with the land, nor can it be assigned, conveyed or inherited.”  Camp, 291 Ala. at 19, 277 So. 2d at 100 (emphasis added).


The Land Sales Act only applies to “sales and leases . . . of real property or any interest therein.”  ALA. CODE § 9-15-71 (Supp. 1999) (emphasis added).  A license—even an executed license—“is not an interest which attaches to or runs with the land,” but instead is simply a personal right.  Camp, 291 Ala. at 19, 277 So. 2d at 100.  Because a license would give the licensee a personal right of usage, but not a legal interest which attached to or ran with State property, a contract granting a license would not be subject to the Land Sales Act.

CONCLUSION


A contract granting an individual or corporation a license to operate a restaurant facility to be constructed at Tannehill Ironworks Historical State Park is not required to comply with the provisions of the Land Sales Act.

QUESTION 2

If the Alabama Historic Ironworks Commission enters into a contract granting a license allowing an individual or corporation to operate a restaurant facility to be constructed at Tannehill Ironworks Historical State Park, would such contract be required to comply with the provisions of the Competitive Bid Law?

FACTS AND ANALYSIS

The facts upon which the Commission’s second question are based are the same as those stated above in Question 1, with the addition of the following:

If a licensing contract would not invoke the provisions of the Land Sales Act, [the] next concern would be whether such a contract must comply with the Competitive Bid law.  A review of the applicable statutes shows that the Competitive Bid Law’s intended purpose is essentially to obtain the lowest responsible bids when state agencies purchase goods and services.  The situation confronting the Commission, however, seems to be quite the opposite, as it wishes to grant a license and would not receive any goods or services under any contract granting that license.  Rather, the Commission only seeks to be paid a price for granting this license, and a higher price would obviously be preferable.


Article I, Section 22 of the Constitution of Alabama provides that “[n]o . . . law . . . making any . . . exclusive grants of special privileges . . . shall be passed by the legislature . . . .”  The Supreme Court of Alabama has held that “governmental grants of exclusive franchises . . . must substantially comply with the requirements of the Competitive Bid Law, or they are in violation of the Alabama Constitution.”  Beavers v. County of Walker, 645 So. 2d 1365, 1373 (Ala. 1994) (internal quotation marks omitted) (quoting Kennedy v. City of Prichard, 484 So. 2d 432, 434 (Ala. 1986)); see Beavers, 645 So. 2d at 1373 n.10 (quoting Ala. Const. art. I, § 22).


There is no indication, however, that the license under consideration by the Commission will be “exclusive.”  That is, the Commission will be free to grant another license to operate a second restaurant at the park if it so chooses.  Where the license is not exclusive, Section 22 does not apply.  Cf. Beavers, 645 So. 2d at 1374-76 (Section 22 applicable to County’s contract with private solid waste landfill operator because it granted exclusive franchise).  This Office thus concludes that Article I, Section 22 of the Constitution does not apply to the license under consideration by the Commission. See also Rogers v. City of Mobile, 277 Ala. 261, 280, 169 So. 2d 282, 300 (1964) (“A lease made by a public body, pursuant to statutory authority does not constitute an irrevocable and exclusive grant of special privileges, within the meaning of § 22 of the Constitution.  That section . . . is not directed at contracts of a private nature such as leases.”).


As a private, non-exclusive contract outside the scope of Article I, Section 22 of the Constitution, a license to operate a restaurant at Tannehill is not required to comply with the Competitive Bid Law. See ALA. CODE §§ 41-16-20 to 41-16-32 (1991 & Supp. 1999).  Because of the strong public policy favoring the competitive bidding of public contracts, however, this Office recommends awarding the license through a competitive bidding process similar to that used by the Parks Division of the Department of Conservation and Natural Resources to award concession contracts at state parks under the State Parks Concession Act.  ALA. CODE §§ 9-14-20 to 9-14-29 (1987 & Supp. 1999).

The State Parks Concession Act requires concession contracts at state parks to be let by advertisement and solicitation for sealed bids.  ALA. CODE §§ 9-14-21, 9-14-22 (1987).  Contracts are to be awarded to “the highest responsible bidder,” which seems to address the concern expressed in your letter regarding the general Competitive Bid Law.  ALA. CODE § 9-14-24(a) (1987) (emphasis added).  A concession contract may not exceed six years “unless the concessionaire is required by the terms of the contract to expend major monetary sums for the purpose of improving, furnishing, equipping or enlarging existing facilities or constructing and/or furnishing additional facilities on the concession premises”; in such a case, the concession contract may not exceed 12 years.  ALA. CODE § 9-14-27 (1987).

CONCLUSION


A contract granting an individual or corporation a license to operate a restaurant facility to be constructed at Tannehill Ironworks Historical State Park is not required to comply with the Competitive Bid Law.  This Office recommends awarding the license through a competitive bidding process similar to that used by the Parks Division of the Department of Conservation and Natural Resources to award concession contracts at state parks under the State Parks Concession Act.  ALA. CODE §§ 9-14-20 to 9-14-29 (1987 & Supp. 1999).


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Charles B. Campbell of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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