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September 6, 2000

Honorable Allen Sanderson

Member, House of Representatives

502 Euclid Avenue

Birmingham, Alabama 35213

Administrative Procedure Act - Code Section 41-22-10 - Code Section 41-22-11 - Statutory Construction - Jefferson County

The director of an agency that is subject to the Administrative Procedure Act must apply the agency’s administrative rules consistently with their long-standing application, unless the rule is changed, in accordance with the Administrative Procedure Act.

Dear Representative Sanderson:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether the Executive Director of the State Health Planning and Development Agency is bound and required to apply the duly promulgated and consistently applied Rules and Regulations of the Agency in a manner that is consistent with the Agency’s policies, procedures, and precedent.

FACTS AND ANALYSIS


In your letter of request, you provide the following facts:


Please assume for purposes of this request that the agency rules have been adopted in conformity with the Alabama Administrative Procedure Act, reflect long standing[,] consistently applied agency policy, have never been the subject of a Petition for Declaratory Ruling as to the validity of the rules under Ala. Code 41-22-11, or challenged in court under Ala. Code 41-22-10.  If, in fact, agency personnel have such broad discretion, I will consider proposing legislation to address this and similar circumstances which may arise with other state agencies.  However, if the law, as currently enacted, prohibits an agency official from deviating from the duly promulgated and consistently applied rules of the agency absent an express court direction to do so, no such additional legislative effort is required.


The authority for agencies of state government to issue administrative rules flows from the Alabama Administrative Procedures Act (“the Act”), which is contained in Title 41, Chapter 22 of the Code of Alabama.  Generally, a state agency may exercise only those powers and authorities given it by the Legislature.  The Act, however, allows agencies of state government to promulgate additional rules to allow for a uniform and orderly implementation of these duties.  In enacting the Act, the Alabama Legislature set out its intent as follows:


To simplify government by assuring a uniform minimum procedure to which all agencies will be held in the conduct of their most important functions.

ALA. CODE § 41-22-2(b)(3) (Supp. 1999).


You have asked specifically about the State Health Planning and Development Agency (“SHPDA”).  The Act applies to “[e]very board, bureau, commission, department . . . of the state.”  ALA. CODE § 41-22-3 (1) (Supp. 1999).  SHPDA fits within this definition, and its rules must comply with the Act.


According to section 22-21-275 of the Code of Alabama, “[t]he SHPDA . . . shall prescribe by rules and regulations the procedures for review of applications for certificates of need and for issuance of certificates of need.”  ALA. CODE § 22-21-275 (1999).  These rules must be enacted in accordance with the Act.  Once adopted, these rules must be followed until they are changed.  Changes to these rules must be made in accordance with the Act.  See Hartford Healthcare, Inc. v. Williams, 751 So. 2d 16 (Ala.Civ.App. 1999) (holding that “[w]hen an administrative agency substantially changes its interpretation of its regulation and the new interpretation ‘substantially affects the legal rights of, or procedures available to, the public or any segment thereof,’ the administrative agency is bound to comply with formal AAPA rulemaking procedures.”)

CONCLUSION


In the situation you presented, the Director of the Agency must continue to apply administrative rules of the Agency in a manner that is consistent with the long-standing application, unless the rule is changed, in accordance with the Act.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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