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Honorable Bobby M. Junkins

Judge of Probate of Etowah County

Post Office Box 187

Gadsden, Alabama  35902

Probate Judges – Salaries – Circuit Judges - Investment in Justice Act of 1999

The Probate Judge of Etowah County is entitled to receive a salary of $1000 per annum less than the “total annual compen​sation” of the Circuit Judges of Etowah County, “which compensation includes state salary, local supplement, and expense allowances.”  Effective October 1, 2000, this “total annual compensation” will also include the “additional compensation” pro​vided to circuit judges for bench experi​ence pursuant to the Investment in Justice Act of 1999.

After October 1, 2000, the salary of the Probate Judge of Etowah County will be equal to $1000 per annum less than the total annual compensation (including state salary, local salary supplement, expense allowances, and additional compensation for bench experience) a Circuit Judge of Etowah County with comparable bench experience would receive under the Investment in Justice Act of 1999.

Dear Judge Junkins:

This opinion of the Attorney General is issued in response to your request.

QUESTION 1

Since local Act Nos. 365 (1969) and 817 (1971), Acts of Alabama, connect the salary of the Judge of Probate of Etowah County to that of the total compen​sation of Circuit Judges in Etowah County, is the Pro​bate Judge entitled to receive a salary equal to $1000 per annum less than the total compensation that Circuit Judges in Etowah County will receive beginning Octo​ber 1, 2000?

FACTS AND ANALYSIS

According to your request for an opinion from this Office, both of your questions are based upon the following set of facts:

By virtue of Act No. 365 (1969) and Act No. 817 (1971), Acts of Alabama, the Probate Judge of Etowah County receives a salary equal to $1000 per annum less than the total annual compensation of the Circuit Judges of such county, which compensation includes state salary, local supplement, and any expense allowance.  The Acts remain in force and effect.

Section 4(a)(1) of Act No. 99-427, recently adopted [and now codified at section 12-10A-1(a)(1) of the Code of Alabama], provides:

     “On October 1, 2000, the salary of cir​cuit judges paid from the State Treasury shall be increased to the amount authorized for attorneys in the classified service of the state as Attorney IV, step 14, on the effective date of this act . . . .”

Section 4(d)(1) of Act No. 99-427 [now codified at section 12-10A-1(d)(1) of the Code of Alabama] provides:

     “Effective October 1, 2000, all circuit and district judges shall receive as addi​tional compensation from the state the base salary provided in subsection (a) plus the appropriate amount for bench experi​ence calculated pursuant to subdivision (2) . . . .”

The Judge of Probate of Etowah County is pres​ently being paid, and has been paid for many years, $1000 less tha[n] the total compensation of the Circuit Judges in Etowah County, including state salary, local supplement, and expense allowance.


Act No. 365, 1969 Ala. Acts 735, and Act No. 815, 1971 Ala. Acts 1571, contain identical language setting the compensation of the Probate Judge of Etowah County as follows:  “[F]or the probate judge, a salary equal to $1,000 per annum less than the total annual compensation of the circuit judges in such counties, which compensation includes state salary, local supplement, and expense allowances.”  1971 Ala. Acts No. 815, § 1(d), 1572; see 1969 Ala. Acts No. 365, § 1(d), 735 (containing identical language).
  Answering your questions requires a reexamination of this language in the light of the Investment in Jus​tice Act of 1999, Act No. 99-427, 759 (codified in relevant part at sections 12-10A-1 to 12-10A-6 of the Code of Alabama).  As you indicate, the Investment in Justice Act of 1999 gave circuit and district judges a pay raise, and included a provision for “additional compensation” based upon each judge’s “bench experi​ence.”  ALA. CODE § 12-10A-1(d)(1), (d)(2) (1999).


The Supreme Court of Alabama has held that “[t]he fundamental rule to be applied in construing any statute is . . . to ascertain and effectuate the legisla​tive intent as expressed in the statute.   This intent may be discerned from the language used, the reason and necessity for the act, and the goal sought to be obtained.”  Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993).  Turning to the language of Act No. 815 and Act No. 365, it appears that the key phrase in both acts is “total annual compensation of the circuit judges in such counties.”  Both Acts go on to specify that this “compensation includes state salary, local sup​plement, and expense allowances.”  (Emphasis added.)  Thus, the answer to your first question turns, in large part, on what the Legislature meant by “includes.”  In other words, was the list of components of compensation (state salary, local supplement, and expense allowances) meant to be exhaustive or merely illustra​tive?

The Supreme Court of Alabama faced the interpretive difficulty presented by the use of “include” long ago.  It observed:

     “‘Include’ * * * has * * * two shades of the same meaning.  It may apply where that which is affected is the only thing included,” and “it is also used to express the idea that the thing in question constitutes a part only of the contents of some other thing.”  It is more commonly used in the latter sense.
Achelis v. Musgrove, 212 Ala. 47, 50, 101 So. 670, 672 (1924) (emphasis added) (quoting Dumas v. Boulin, 1 McGl. 274, 277 (La. Ct. App. 1881)).  Thus, the court has held that “‘including’ is not to be regarded as limitational or restric​tive, but merely as a particular specification of something to be included or to constitute a part of some other thing . . . .”  Sims v. Moore, 288 Ala. 630, 635, 264 So. 2d 484, 487 (1972) (citing Achelis).  Other courts agree:  “The use of the word ‘includes’ is significant because ‘includes’ generally signifies an intent to enlarge a statute’s application, rather than limit it, and it implies the conclusion that there are other items includable, though not specifically enu​merated.”  Board of Comm’rs of Teton County v. Bassett, Nos. 98-342, 98-343, 2000 WL 1028909 at *3 (Wyo. July 25, 2000) (collecting cases).  We thus con​clude that the use of the term “includes” in Act No. 815 and Act No. 365 indi​cates that “state salary, local supplement, and expense allowances” are only a partial list of items included in the “total annual compensation of the circuit judges.”  See also Black’s Law Dictionary 766 (7th ed. 1999) (“The participle including typically indicates a partial list . . . .”).


The language of the Investment in Justice Act further confirms this con​clusion.  The Act refers to the supplement for bench experience provided in the Act as “additional compensation.”  ALA. CODE § 12-10A-1(d)(1) (1999).  In ordinary usage, this “additional compensation” would certainly fall within a cir​cuit judge’s “total annual compensation.”  See Blue Cross & Blue Shield of Ala. v. Nielsen, 714 So. 2d 293, 296 (Ala. 1998) (words in statute given “their natu​ral, plain, ordinary, and commonly understood meaning”).


Finally, we cannot ignore the practical effect of interpreting the term “total annual compensation” to exclude the “additional compensation” for bench experience.  See League of Women Voters v. Renfro, 292 Ala. 128, 131, 290 So. 2d 167, 169 (1974) (“Where there is doubt as to the legislative intent in a stat​ute, great weight will be given to the practical effect which a proposed con​struction will have.”).  Under the Investment in Justice Act, a circuit judge’s local salary supplement and expense allowance are reduced by any “additional compensation” paid for bench experience.  ALA. CODE § 12-10A-1(d)(1), (d)(3) (1999).  Thus, for each additional year of bench experience earned by a Circuit Judge in Etowah County, his local salary supplement and expense allow​ance is reduced.  The probate judge’s salary is tied, in part, to the circuit judge’s local salary supplement and expense allowance.  If “total annual com​pensation” were interpreted to exclude the “additional compensation” for bench experience, the probate judge’s salary would drop each year a circuit judge remained on the bench until the circuit judge’s local supplement and expense allowance reached zero.  We do not think this is a result the Legislature intended.


We have carefully examined the language of the statutes involved in your question, as well as the practical effect of a contrary interpretation.  Based upon this analysis, we conclude that the term “total annual compensation of the cir​cuit judges,” as used in Act No. 815 and Act No. 365, includes “state salary, local supplement, and expense allowances” as well as the “additional compen​sation” provided to circuit judges for bench experience in the Investment in Justice Act of 1999.  ALA. CODE § 12-10A-1(d)(1), (d)(2) (1999).

CONCLUSION


The Probate Judge of Etowah County is entitled to receive a salary of $1000 per annum less than the “total annual compensation” of the Circuit Judges of Etowah County, “which compensation includes state salary, local supplement, and expense allowances.”  Effective October 1, 2000, this “total annual compen​sation” will also include the “additional compensation” provided to circuit judges for bench experience pursuant to the Investment in Justice Act of 1999.

QUESTION 2

After October 1, 2000, is the salary of the Pro​bate Judge equal to $1000 per annum less than the total compensation, including state salary, local supplement and expense allowances, of the highest paid circuit judge by virtue of section 4(d)(3) of Act No. 99-427, [section 12-10A-1(d)(3)of the Code of Alabama], or equal to $1000 per annum less than the total compen​sation received by a circuit judge with comparable bench experience?

FACTS AND ANALYSIS


In answering your second question, we are again mindful that it is our duty “to ascertain and effectuate the legislative intent as expressed in the stat​ute,” bearing in mind the practical effects of a proposed construction if there is any doubt as to the correct interpretation.  Gholston, 620 So. 2d at 721; League of Women Voters, 292 Ala. at 131, 290 So. 2d at 169.  The purpose of the bench experience compensation provisions in the Investment in Justice Act of 1999 is to “reward judges for judicial experience and phase out local salary supplements and expense allowances.”  1999 Ala. Acts 99-427, § 4(a) at 773.


While the Investment in Justice Act relates specifically to circuit judges and district judges, the local acts applicable to Etowah County tie the probate judge’s salary to the circuit judges’ salaries.  The effect of these local acts, after the passage of the Investment in Justice Act’s bench experience compen​sation provisions, is to reward the Probate Judge of Etowah County for his or her bench experience as well.  This result is consistent with the general purpose to “reward judges for judicial experience.”


It would be inconsistent with this general purpose, however, to reward a probate judge for another judge’s bench experience.  If the Probate Judge’s sal​ary were tied to the salary of the highest paid Circuit Judge in Etowah County, a newly elected Probate Judge of Etowah County could be rewarded for many years of bench experience the Probate Judge did not actually have.  We do not believe the Legislature intended such a windfall when it passed the Investment in Justice Act of 1999.  Accordingly, we conclude that the salary of the Probate Judge of Etowah County should be equal to $1000 per annum less than the total annual compensation a Circuit Judge of Etowah County with comparable bench experience would receive under the Investment in Justice Act of 1999.  This result effectuates the intent of Act No. 815 and Act No. 365, while remaining faithful to the intent of the bench experience compensation provisions of the Investment in Justice Act of 1999, which was to “reward judges for judicial experience.”

CONCLUSION


After October 1, 2000, the salary of the Probate Judge of Etowah County will be equal to $1000 per annum less than the total annual compensation (including state salary, local salary supplement, expense allowances, and additional compensation for bench experience) a Circuit Judge of Etowah County with comparable bench experience would receive under the Investment in Justice Act of 1999.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Charles B. Campbell of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CBC
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� These Acts have not been superceded by the recent passage of Act No. 2000-108, which also contains provisions setting the salaries of probate judges.  Act No. 2000-108 expressly provides that it “shall not be applicable to local officials whose salaries, prior to passage of this act, are tied to the salaries of any state elected officials . . . .”  2000 Ala. Acts No. 2000-108, § 7(a).





