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Dr. Walter B. Stevenson, Jr. 

Chief, Alabama Office of Water Resources

401 Adams Avenue, Suite 580

P.O. Box 5690

Montgomery, Alabama 36103-5690

Water — Riparian Rights - Economic and Community Affairs

Non-riparian owners have a right of nonconsumptive use of water from naturally occurring, navigable watercourses.  

A non-riparian owner’s right of nonconsumptive use does not extend to common law surface waters.

The Alabama Office of Water Resources (AOWR) must issue a certificate of use to any person who properly files a declaration of beneficial use.

The Water Resource Act’s definition of “person” does not distinguish between riparian and non-riparian owners.  

The determination of whether a declaration of beneficial use has been properly submitted is made by the AOWR.

The Commission may promulgate regulations governing declarations of beneficial use and certificates of use.

The AOWR may refuse to amend a certificate of use when the declaration of beneficial use does not comply with the requirements of the Water Resources Act.

Dear Dr. Stevenson:


This opinion is issued in response to your request for an opinion from the Attorney General concerning the Alabama Water Resources Act of 1993.
QUESTION 1

Must a person be a riparian owner to use or consume legally surface waters of Alabama?

FACTS AND ANALYSIS


The Alabama Office of Water Resources (AOWR) and the Water Resources Commission (the Commission) manage Alabama’s water resources.  Pursuant to the Alabama Water Resources Act of 1993 (the Act), the Commission has adopted procedures to guide applicants, in filing declarations of beneficial use, and the AOWR, in issuing certificates of use.  These procedures have been promulgated to ensure that water use in Alabama is consistent with the objectives of the Act and does not interfere with existing lawful uses by others.  Recent interstate water compact discussions and an increasing demand for the State’s water has led to uncertainty regarding who has the legal right to benefit from the use or consumption of the State’s waters.

Under common law
, the term “surface water” has long referred to unchanneled rainwater that lacks the quality of a distinct stream.  See Hendrix v. Creel, 292 Ala. 541, 544, 297 So. 2d 364, 366 (1974); City of Dothan v. Eighty-Four West, Inc., 738 So. 2d 903, 910 (Ala. Civ. App. 1999).  The Act, however, groups all water above ground in Alabama, from the portion of the Gulf of Mexico owned by the State to unchanneled rainwater, under the umbrella of “surface water.”  Thus, the common law definition of the term and its statutory meaning are not synonymous.  With this distinction in mind, this opinion will discuss the rights enjoyed by non-riparian owners in both surface waters (common law definition) and watercourses, both of which fall within the Act’s definition of “surface water.”

A. Riparian Rights in Surface Waters
Riparian rights do not exist in common law surface waters.  See Hendrix, 297 So. 2d at 366; City of Dothan, 738 So. 2d at 910.  Unchanneled rainwater lacks the distinct quality of a stream or other watercourse that gives rise to riparian rights.  See Hendrix, 297 So. 2d at 366; City of Dothan, 738 So. 2d at 910.  Therefore, non-riparian owners may only use the surface waters contained on their property.

B. Riparian Rights in Watercourses
Riparian rights are the rights enjoyed by owners of lands abutting watercourses.  See Mobile Transp. Co. v. City of Mobile, 128 Ala. 335, 347-48, 30 So. 645, 646 (1900).  These rights apply only when the watercourse is a naturally occurring watercourse.  See Hendrix, 297 So. 2d at 366.  “All the beds and bottoms of the rivers, bayous, lagoons, lakes, bays, sounds and inlets within the jurisdiction of the state of Alabama are the property of the state of Alabama to be held in trust for the people thereof.”  Ala. Code § 9-12-22 (1987) (emphasis added).  The Alabama Supreme Court had previously confined this state ownership provision to navigable watercourses.  See Hood v. Murphy, 231 Ala. 408, 410, 165 So. 219, 220 (1936) (holding that “[t]he state owns the bed and bottom of navigable streams in Alabama, but not those which are non-navigable”).  See also Ala. Code § 33-7-1 (1985) (“All navigable waters in this state are public thoroughfares”).

The foregoing illustrates that any determination of whether one has a right to use water in Alabama’s watercourses begins with an initial determination of whether the watercourses are navigable or non-navigable.
  This initial determination will have an outcome-determinative effect on whether a non-riparian owner has riparian rights.

1. Navigable Watercourses

Non-riparian owners have rights of “reasonable use” if a watercourse is navigable, based on the State’s ownership of the beds and bottoms of navigable watercourses.  See City of Birmingham v. Lake, 243 Ala. 367, 371, 10 So. 2d 24, 27 (1942). These rights of reasonable use are subject, however, to the nearly immutable
, statutory
, and common law
 rights of riparian ownership.  See Cove Properties, Inc. v. Walter Trent Marina, Inc., 702 So. 2d 472, 475 (Ala. Civ. App. 1997); Hood, 165 So. at 220-21.  Furthermore, these rights do not translate into a reasonable right of consumption.  See Harold v. Jones, 86 Ala. 274, 277, 5 So. 438, 439 (1889) (emphasis added).  Accordingly, it is unlikely that consumptive use of navigable watercourses by non-riparian owners is permissible.  See Abbot v. Doe, 5 Ala. 393, 395 (1843) (“[T]he sovereign power can make no disposition . . . prejudicial to the rights of those for whom it is holden in trust”).

Riparian owners, on the other hand, have nearly immutable rights to access the watercourse on which they live, whether navigable or non-navigable.  Concededly, these rights are not exclusive unless the watercourse is fully contained within the riparian owners’ property.  See Mobile Transp. Co., 44 So. at 977-78.  Nevertheless, riparian owners’ rights on navigable watercourses encompass and exceed those of non-riparian owners on the same watercourses.  See Harold, 5 So. at 439.

Therefore, non-riparian owners enjoy a limited right to use the navigable watercourses of this State, but they may not consume water from such watercourses.

2. Non-Navigable Watercourses

Whereas non-riparian owners enjoy limited riparian rights on navigable watercourses, they have no right to use non-navigable watercourses in Alabama.  See Lake, 10 So. 2d at 27.  Riparian owners, by comparison, have nearly exclusive rights to use and consume the non-navigable waters on their lands.  See id.; Hood, 165 So. at 220.  Therefore, riparian rights pertaining to the use of non-navigable watercourses, including the exclusive use of the water, cannot be taken, devalued, or impaired, even for the public, without due process of law because these rights are private property rights.  See Hood, 165 So. at 220.

Because of the exclusivity of riparian ownership rights in non-navigable watercourses, non-riparian owners have no inherent right to use the non-navigable watercourses.  See United States v. Harrell, 926 F.2d 1036, 1039-40 (11th Cir. 1991).  Therefore, non-riparian owners are not free to use non-navigable watercourses in Alabama.

CONCLUSION
Non-riparian owners have a right of nonconsumptive use of water from naturally occurring, navigable watercourses in this State.  This right of nonconsumptive use does not extend, however, to non-navigable watercourses.  Neither does this right of nonconsumptive use extend to common law surface waters.

QUESTION 2

If yes, may the AOWR refuse to issue a certificate of use if the declaration of beneficial use on file appears not to be by or for the use of persons legally entitled as riparian owners to use or consume the relevant water source?

FACTS AND ANALYSIS

The AOWR is required by statute to issue certificates of use to any person who has complied with the statutory and regulatory requirements governing the submittal and content of a declaration of beneficial use.  “The [AOWR] shall issue a certificate of use to any person required to submit a declaration of beneficial use upon the submission of a declaration of beneficial use.”  Ala. Code § 9-10B-20(e) (1993) (emphasis added).

The word “shall” in the aforementioned Code section generally connotes a nondiscretionary requirement to do the mandated action.  See Hornsby v. Sessions, 703 So. 2d 932, 939 (Ala. 1997).  Section 9-10B-3(14) of the Code of Alabama defines “person” as “any and all persons, natural or artificial,” but makes no distinction between riparian and non-riparian owners.

The Act defines a “declaration of beneficial use” as:

A writing signed and certified by, or on behalf of, a person to receive a certificate of use and shall include the following: the name of the person to receive a certificate; the source or sources of the waters of the state subject to such person’s beneficial use; the estimated quantity, in gallons, of the waters of the state used on an annual average daily basis by such person and the estimated capacity[,] in gallons, of waters of the state potentially diverted, withdrawn or consumed on any given day by such person; and a statement of facts establishing that the use of such waters constitutes a beneficial use.  

Ala. Code § 9-10B-3(8) (1993).  The Act further provides:

The declaration of beneficial use shall contain all information required to be submitted under regulations promulgated by the commission and shall establish that the proposed diversion, withdrawal, or consumption of such water shall not interfere with any presently known existing legal use of such water and is consistent with the objectives of [the Act].

Ala. Code § 9-10B-20(e) (1993).

Thus, the AOWR must issue a certificate of use to any person required to submit a declaration of beneficial use if that declaration contains all of the required information.  See William S. Cox, III, An Introduction to the Alabama Water Resources Act, 55 Ala. Law. 176, 179 (1994) (describing the AOWR’s act of issuing a certificate of use as “ministerial,” leaving the AOWR no discretion in deciding whether to issue one, so long as the statutory and regulatory requirements are met).  By negative implication, the AOWR must not issue a certificate of use, however, if the declaration of beneficial use does not contain all of the required information.  So, although the AOWR has no discretion regarding whether to issue a certificate of use once a proper declaration of beneficial use has been submitted, it has discretion in determining whether the declaration of beneficial use is, in fact, properly submitted.


Riparian ownership may be one piece of helpful information when determining whether a proposed diversion, withdrawal, or consumption interferes with known existing legal uses of such waters.  As has been indicated in the answer to the first question, consumption of water by non-riparian owners is not favored under existing law.  The Act’s definition of “person,” however, does not preclude non-riparian owners, so they may be entitled to receive certificates of use in certain situations.

CONCLUSION
The AOWR is required by statute to issue a certificate of use to any person who files a declaration of beneficial use, provided that the declaration comports with all statutory and regulatory requirements.  This duty is not a discretionary function.  The Act in its definition of “person” does not distinguish between riparian and non-riparian owners.  Therefore, if a non-riparian owner has properly submitted a declaration of beneficial use, then the AOWR must issue a certificate of use to him.  The determination of whether a declaration of beneficial use has been properly submitted is made by the AOWR, however.

Section 9-10B-19 of the Code of Alabama allows the Commission to promulgate regulations governing declarations of beneficial use and certificates of use.  The Commission may wish to promulgate additional regulations further addressing the amount and type of information necessary to be submitted in the declaration of beneficial use to establish that the proposed use does not interfere with known existing legal uses or with the objectives of the Act.  Such factors as riparian ownership, court decisions relating to the proposed or existing use, opinions of counsel, or recognition by other state or federal agencies of the proposed use would be helpful in making these determinations.

QUESTION 3

If yes, may the AOWR refuse to amend an existing certificate of use to reflect increased withdrawals if a declaration of beneficial use regarding a proposed withdrawal increase appears to not be by or for the benefit of persons legally entitled as riparian owners to use or consume the relevant water source?

FACTS, ANALYSIS, AND CONCLUSION

Based on the discussion and conclusion of the previous question, the only circumstance under which the AOWR may refuse to amend a certificate of use is when the declaration of beneficial use does not comply with the statutory and regulatory requirements of the Act.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Craig Kneisel of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CK/SLR
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� The Act specifically provides that “[n]othing contained in this chapter shall change or modify existing common or statutory law with respect to the rights of existing or future riparian owners concerning the use of waters of the state.”  Ala. Code § 9-10B-27 (Supp. 1999).


� The test of a watercourse’s navigability is a federal question based on the watercourse’s past or present use, or sus�ceptibility for use, as an avenue for commerce and travel.  See Wehby v. Turpin, 710 So. 2d 1243, 1250 (Ala. 1998) (citing The Daniel Ball, 77 U.S. 557, 563 (1870)).  The occasional susceptibility to flooding, high water, or the sea�sonal use of recreational boats does not necessarily mean a watercourse is navigable.  See id.  A watercourse is navi�gable as a matter of law if it has “an aptitude for beneficial public servitude, capable of being traversed for floatage for a considerable part of the year.”  Id.





� See Mobile Transp. Co. v. City of Mobile, 153 Ala. 409, 418, 44 So. 976, 977-78 (explaining that “immutable” rights are subject only to eminent domain).





� See Ala. Code § 33-7-50 (1985) (allowing riparian owners to construct access points, dredge and deepen the approaches to these access points, and charge a reasonable toll for their use).  See also Johnson v. Bryant, 350 So. 2d 433, 435-36 (Ala. 1977) (demonstrating the statutory basis of a riparian owner’s right to construct an access point to a navigable watercourse).





� See Crommelin v. Fain, 403 So. 2d 177, 183 (Ala. 1981) (explaining that riparian owners have a common law right to the natural flow of a watercourse in its natural channel, undiminished in quantity, and unimpaired in quality, except by act of God or reasonable use by other similarly situated proprietors).  See generally 93 C.J.S. Waters § 9 (1956).


� This opinion does not address the possibility of a non-riparian owner obtaining a right to nonconsumptive use through adverse possession, prescription, or license.





