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Honorable Rogene Booker

Probate Judge - Conecuh County

Post Office Box 149

Evergreen, Alabama 36401

Coroners – Counties – Probate Judges

A probate judge may not appoint a special coroner when the elected coroner is physically ill or inca​pacitated and unable to fulfill the duties of his or her job.

A probate judge may appoint a special coroner when the elected coroner is absent from the county.

Dear Judge Booker:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Under section 11-5-10 of the Code of Ala​bama, may a probate judge appoint a special coro​ner if the elected coroner has become physically ill or temporarily incapacitated and is unable to perform his duties?

FACTS AND ANALYSIS


The state laws concerning the office of coroners are found at section 11-5-1, et seq., of the Code of Alabama.  Section 11-5-10 provides:


The judge of probate has authority to appoint a special coroner:


(1) When the coroner has not qualified or the office is vacant and the emergency requires such officer;


(2) When the coroner is absent from the county, having no deputy therein;


(3) When the coroner is imprisoned; and 


(4) When the sheriff and coroner are both parties or both interested.

ALA. CODE § 11-5-10 (1989).


According to this section, the probate judge may appoint a special coroner when the elected coroner is absent from the county and there is no deputy coroner.  See Opinion of the Attorney General to Honorable James E. Hood, Chairman, Bibb County Commission, dated June 22, 1989, A.G. No. 89-00334; Opinion of the Attorney General to Honorable David Childs, Coro​ner, Barbour County, dated April 7, 1988, A.G. No. 88‑00247. Section 11-5-10 does not allow the probate judge to appoint a special coroner when the elected coroner has become physically ill or temporarily incapacitated and unable to perform his duties. 


 Under the principal of expressio unius est exclusio alterius, meaning “[t]he expression of one thing is the exclusion of another” (Black’s Law Dictionary 1635 (7th ed. 1999)), where a statute enumerates certain things on which it is to operate, the statute is to be construed as excluding from its effect all those things not expressly mentioned.  Champion v. McLean, 266 Ala. 103, 112, 95 So. 2d 82, 91 (1957).  This maxim properly applies to section 11-5-10.  The plain language of section 11-5-10 provides that the probate judge has the authority to appoint a special coroner in certain enu​merated instances. This specific statement of the circumstances in which the probate judge may appoint a special coroner necessarily excludes any other circumstances.  If the Legislature had intended to give the probate judge the authority to appoint a special coroner when the elected coroner is physically ill or temporarily incapacitated, it would have included in this section specific language including those circumstances or a general appointment power in instances of the coroner’s unavailability, for whatever reason, to discharge his or her duties.

CONCLUSION


A probate judge may not appoint a special coroner when the elected coroner is physically ill or incapacitated and unable to fulfill the duties of his or her job.


A probate judge may appoint a special coroner when the elected coroner is absent from the county.

QUESTION 2


Should this appointment be made before the need for a special coroner arises so that the spe​cial coroner can be bonded before he must perform duties?

FACTS, ANALYSIS, AND CONCLUSION


Because this Office concludes that the probate judge does not have the authority to appoint a special coroner when the elected coroner is physically ill or temporarily incapacitated and unable to perform his duties, we need not answer your second question.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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