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Honorable William E. Shinn, Jr.

Morgan County Attorney

HARRIS, CADDELL & SHANKS

Post Office Box 2688

Decatur, Alabama 35602-2688

Counties - Telephones - Competitive Bid Law

A contract for the installation, serv​ice, and operation of pay telephones in a county jail must be competi​tively bid.

Signing bonuses are legal, but must be paid to the county and not to an individual person.

Dear Mr. Shinn:


This opinion of the Attorney General is issued in response to your request on behalf of the Morgan County Commission.

QUESTION ONE

Is Morgan County required by article 1 of section 22 of the Constitution of Alabama to competitively bid a pay telephone system that is to be installed in the county jail?

FACTS AND ANALYSIS

Morgan County (the “County”) wishes to enter into a contract with Evercom Systems Inc. (“Evercom”) to provide a pay telephone system for use by inmates in the county jail.  Under the contract, Evercom would bear all of the costs associated with installation, maintenance, and opera​tion of the pay telephones.   In addition to paying all of the costs of the system, Evercom would pay the county a 40% commission on the revenues generated and a $25,000 signing bonus.  All of the payments to the County are to be paid into the Sheriff’s Discretionary Fund for Tech​nology.

When the State, a county, or a municipality enters into a contract with a vendor for services, they must comply with the provisions of arti​cle I of section 22 of the Constitution of Alabama and with the State’s competitive bidding laws, which are contained in title 41 of chapter 16 of the Code of Alabama, including, specifically:

[N]o . . . law . . . making any . . . exclusive grants of special privileges . . . shall be passed by the legislature [or municipality] . . . .  

ALA. CONST. art. I, §22; see Kennedy v. City of Prichard, 484 So. 2d 432 (Ala. 1986) (holding that a municipality complies with section 22 when it complies with the competitive bidding statutes).  When any public body enters into a contract for services, it must competitively bid the contract unless the contract falls within a statutory exemption to the bid law.  Failure to follow the competitive bidding procedures, when required to do so, voids the contract.  ALA. CODE § 41-16-51(d) (1991).

The purpose of the competitive bidding process is to procure for the public the best quality equipment at the lowest price.  Arrington v. Asso​ciated General Contractors of America, 403 So. 2d 893 (Ala. 1981), cert. denied 455 U.S. 913 (1981). State law requires that a county accept the lowest responsible bid that complies with the specifications set forth in the requests for bids. ALA. CODE §41-16-50(a) (1994).   The courts have held that competitive bidding procedures must be used even when the contract will cost nothing.  Kennedy, 484 So. 2d at 433.  In this instance, the contract should be awarded to the highest responsible bidder.

There are certain exceptions to the competitive bidding law, including an exemption from the competitive bidding requirements for contracts for utility services when the utility service’s rates are fixed by law, regulation, or ordinance.   ALA. CODE § 41-16-51(a) (1991). This Office has previously opined that when a state agency enters into an agreement with a vendor to provide pay telephones in public buildings, the contract award shall be made after a competitive bid process.  Attor​ney General’s Opinion to the Honorable Jimmy Rowell, Department of Finance, dated May 14, 1992, A.G. No. 92-00266.  In 1996, the pay tele​phone industry was deregulated, and its rates were no longer set by the State. Telephone utilities, therefore, no longer fall within the exception of section 41-16-51.

Even Evercom’s own web site acknowledges the need for these services to be competitively bid:

The contract to provide service to the facility is usually granted based on competitive bids that are solicited by local, state, or federal authorities responsible for the correctional facil​ity. Bidders must meet strict requirements that will ensure that all equipment can provide the security necessary and aid the facility in manag​ing inmate calling privileges.

http://www.evercom.net/page24.html, as of July 21, 2000, 20:36 GMT.

This opinion can be differentiated from past opinions issued by this Office.  Prior to the Telecommunications Act of 1996, 47 USC § 251, et seq., Pub. L. 104-104, February 8, 1996, 110 Stat. 56, the rates of tele​phone providers, and specifically pay telephone service providers, were set by law.  After the passage of the Telecommunications Act, telephone service providers were free to charge a fee at any rate it set.   This repre​sents a fundamental change in the way phone companies were regulated and places them outside the scope of the exemption contained in section 41-16-51.   All previous Attorney General’s opinions regarding pay tele​phone services for inmates were based, at least partly, on this exemption.   Because this exemption no longer applies, to the extent that this opinion conflicts with prior opinions, the conflicting portions of these prior opin​ions are modified.

CONCLUSION

To avoid violating the provisions of section 22 of the Constitution of Alabama, the county must award the contract for the provision of pay telephone service in its jail only after engaging in a competitive bidding process with companies competing on how much commission will be paid to the county and any other terms the county determines to be relevant.

QUESTION TWO


May Morgan County legally accept a signing bonus from the company that will pro​vide the pay phone service?

FACTS AND ANALYSIS

There are no statutes or cases prohibiting the payment of a signing bonus for contracts with the State of Alabama.  As long as the bonus is paid to the county and not to an individual, the bonus can be considered part of the overall compensation package provided in the contract.  

CONCLUSION


Signing bonuses are legal, but must be paid to the municipality and not to an individual person.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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