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Honorable John Hollis Jackson, Jr.

Attorney for the Chilton Water Authority

500 Second Avenue South

Clanton, Alabama 35045

Water Authorities – Public Works – Competitive Bid Law – Force Account - Chilton County

Laborers under the force account must be employees of the Chilton Water Authority and not contract employees or employees of a contractor.

If the Chilton Water Authority chooses to let any subdivision or unit of work by contract, those laborers must be hired and contract awarded through an informal com​petitive bid process.

Dear Mr. Jackson:


This opinion of the Attorney General is issued in response to your request on behalf of the Chilton Water Authority.

QUESTION


May the Chilton Water Authority employ a con​tractor under a force account to construct the Author​ity’s project, or must the Authority construct the proj​ect using its own employees with materials it purchases by bids?

FACTS AND ANALYSIS

The Chilton Water Authority (“the Authority”) solicited competitive bids for an expansion of the existing water mains into an unserved portion of the Authority’s service area.  After opening the first round of bids, the Authority found the bids exceeded the available funds for the project.  In response to these bids, the Authority revised the plans for the expansion and submitted the plans for a second round of bidding.  After opening the bids from the second round, the Authority failed to find a bidder whose bid fell within the available funds.  The Authority attempted to negotiate with the bidders to lower the costs of the project, but these negotiations have been unsuccessful.  The Authority considers the project essential to the development of its system and to the many customers who would be served by the project.  The Authority is considering letting the project as a force account pursuant to section 39-2-6(c) of the Code of Alabama.

An awarding authority may use a force account method for letting a con​tract when it receives only one bid or all of the bids received are unreasonable for the advertised project.  ALA. CODE § 39-2-6(c) (1992). When a contract is let as a force account, the letting authority must make available for review the plans, specifications, and estimated costs to the Department of Examiners of Public Accounts.  ALA. CODE § 39-2-6(d) (1992).  The awarding authority may, upon approval by the authority, let portions of the work by contract on informal bids.  ALA. CODE § 39-2-6(d) (1992).

This Office has considered the issue of force accounts on numerous occa​sions. It has described the force account method as “[t]he force account method . . . merely means that the city will act as its own contractor using labor and material employed and bought by the city to perform various phases of con​struction.”  Opinion to the Honorable William M. Bouldin, Attorney for the City of Russellville, dated December 11, 1997, A.G. No. 98-00052 (citing an Opinion to the Honorable J. David Stout, dated March 10, 1988, A.G. No. 88‑00205.  This Office has also repeatedly opined that the laborers used on the project must be employees of the letting agency.

It is important to note that the laborers must be employees of the city.  Nothing in the Code prevents a city from hiring laborers to aid in the project.  These laborers, however, must be city employees and not merely contract employees.  See Opinion to the Honorable William M. Bouldin, Attorney for the City of Russellville, dated December 11, 1997, A.G. No. 98-00052.  In other words, the employees used on this project must be employees of the Chilton Water Authority.


Under the force account method, the awarding agency may let any sub​division or unit of work by contract.  For example, if the Authority does not have qualified persons in its employ who can perform certain tasks, it may contract out to a subcontractor to provide for these services.  When an agency chooses to exercise this option, it must competitively bid the portion of the job requiring the outside labor or services.  This competitive bidding may be done on an informal basis and need not comply with all of the formal bidding requirements.

CONCLUSION


Laborers under the force account must be employees of the Chilton Water Authority and not contract employees or employees of a contractor.


If the Chilton Water Authority chooses to let any subdivision or unit of work by contract when it does not have qualified employees to perform the task, those contracts must be awarded through an informal competitive bid process.


A contractor may provide services on a force account only if his services are awarded pursuant to some form of competitive bidding.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/nr

26947v1/18155

