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Honorable Eugene A. Melton

Mayor, City of Trussville

131 Main Street

P. O. Box 159

Trussville, Alabama  35173

Municipalities - Public Works Law - Competitive Bid Law - Conflicts of Interest - Jefferson County

Under the facts set out in the request, a company owned by the son of a council member can contract with the City of Trussville, provided the coun​cil member does not reside in the same household as his son and is not financially dependent on the son.

If a council member abstains from voting on a matter in which he previ​ously had a financial interest, and in which his son now has a financial interest, there is no violation of sec​tions 11-43-12, 11-43-53, and 11-43-54 of the Code of Alabama.

Dear Mayor Melton:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Trussville.

QUESTION


1.
May the City lawfully enter into a contract with Jones Environmental Construction, Inc., for the drainage work in question in light of the foregoing circumstances and the possible application of sections 11-43-12 and 11-43-53 of the Code of Alabama?

FACTS AND ANALYSIS


Your request states:


a.  I presently serve as the mayor of Truss​ville, Alabama.


b.  The City has solicited bids for a municipal drainage project within its corporate limits.


c.  The apparent low bidder on the project is Jones Environmental Construction, Inc.


d.  Mr. Everette Jones presently serves on the Trussville City Council.  Mr. Jones was for​merly a principal stockholder in Jones Environ​mental Construction but conveyed his ownership interest in the company in 1991.  One of Mr. Jones’ son, Joel Jones, currently owns all the outstanding stock in the corporation.


e.  Mr. Everette Jones presently holds no ownership interest in the company but retains ownership of certain heavy equipment used by the company, for which he receives lease pay​ments.  Mr. Jones is also provided an office at the company facility, and the company pays the cost of Mr. Everette Jones’ C-plus supplemental Medicare premium.


Section 11-43-12 of the Code of Alabama states:


(a) No alderman or officer or employee of the municipality shall be directly or indirectly interested in any work, business or contract, the expense, price or consideration of which is paid from the treasury, nor shall any member of the council or officer of the municipality be surety for any person having a contract, work or busi​ness with such municipality for the performance of which a surety may be required. 


(b) Any person who violates any of the provisions of this section shall be guilty of a misdemeanor and, on conviction thereof, shall be fined not less than $50.00 nor more than $1,000.00, and may also be sentenced to hard labor for the county for not more than six months. 

ALA. CODE § 11-43-12 (1989).


Section 11-43-53 of the Code of Alabama provides:


(a) No member of any city or town council shall, during the time for which he has been elected, be appointed to any municipal office which shall be created or the emoluments of which shall be increased during the term for which he shall have been elected; nor shall he be interested, directly or indirectly, in any contract or job for work or material, or the profits thereof or services to be performed for the corporation, except as provided in this title. 


(b) Any person who violates any of the provisions of this section shall be guilty of a misdemeanor, and on conviction thereof, shall be fined not less than $50.00 nor more than $1,000.00, and may also be sentenced to hard labor for the county for not more than six months. 

ALA. CODE § 11-43-53 (1989).


This Office has previously determined that these statutes are not violated when a relative of a municipal officer contracts with the munici​pality, provided the relative is not a member of the officer’s household, is not financially dependent on the officer, and the officer does not partici​pate in the decision-making process.  Opinion of the Attorney General to Honorable Ralph Shoemaker, Councilmember, City of Sumiton, dated March 19, 1997, A.G. No. 97-00140; opinion of the Attorney General to Honorable Bruce Sanford, Mayor, City of Boaz, dated August 23, 1993, A.G. No. 93-00310; and opinion of the Attorney General to Honorable James H. Massey, Mayor, City of Citronelle, dated August 14, 1981, A.G. No. 81-00514.

CONCLUSION


Under the facts set out in the request, a company owned by the son of a council member can contract with the City of Trussville, provided the council member does not reside in the same household as his son and is not financially dependent on the son.

QUESTIONS


2.  May Mr. Everette Jones participate in any vote awarding the bid or approving the con​tract?


3.  If the answer to the second question is “no,” would Mr. Everette Jones’ recusal on the question of awarding the bid or approving the contract eliminate any legal impediment that might otherwise be presented?

FACTS AND ANALYSIS


Section 11-43-54 of the Code of Alabama states:


No councilman shall be entitled to vote on any question in which he, his employer or employee has a special financial interest at the time of voting or was so interested at the time of his election.  For violating this section or section 11-43-53, a councilman may be removed.

ALA. CODE § 11-43-54 (1989).


If a council member abstains from voting on a matter in which he pre​viously had a financial interest, there is no violation of sections 11-43-12, 11‑43-53, or 11-43-54.  Opinion of the Attorney General to Honorable Boyd Whigham, Attorney, Town of Clayton, dated November 9, 1981, A.G. No. 82-00072.


As previously stated, a municipality may contract with a relative of a municipal officer provided certain requirements are met and the officer does not participate in the decision-making process.  Opinion to Honor​able Ralph Shoemaker, Councilmember, City of Sumiton, dated March 19, 1997, A.G. No. 97-00140.

CONCLUSION


If a council member abstains from voting on a matter in which he previously had a financial interest, and in which his son now has a finan​cial interest, there is no violation of sections 11-43-12, 11-43-53, and 11-43-54 of the Code of Alabama.


Any issues arising under the State Ethics Law should be presented to the Ethics Commission.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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