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Honorable Carl E. Chamblee

Municipal Judge

Trussville Municipal Court

P.O. Box 159

131 Main Street

Trussville, AL 35173

Municipal Judges – Municipal Court – Domestic Relations – Bail – Magistrates - Jefferson County

An attempt or threat to commit domestic violence is covered by Act No. 2000-597.

Because a person must be brought before a judicial officer prior to being released on his or her own recognizance, a person arrested under Act No. 2000-597 cannot be released without bail until seeing a judicial officer.

A person held under Act No. 2000-597 for more than 12 hours without seeing a judicial officer shall be released on bail set at the minimum amount provided in the Bail Sched​ule of the Supreme Court.

If a person is unable to post bail as set forth in the Bail Schedule, then that person shall remain in jail until he or she is seen by a judicial officer or is able to post bail.

When a person arrested under Act No. 2000-597 is released from jail by the operation of law, the judge is bound to follow the conditions of sections (b) and (c) of the Act only when the prosecutor files a motion for a court to reconsider the bail.

Dear Judge Chamblee:


This opinion of the Attorney General is issued in response to your request.

Question 1

Do the bail provisions of Act No. 2000-597 apply only to offenses involving domestic vio​lence where physical contact has occurred pursu​ant to section 1(a), or also to an “attempt or threat thereof” as provided in the introductory paragraph?

FACTS AND ANALYSIS

The Legislature, in its most recent session, passed an act regarding the granting of bail to persons arrested on charges of domestic violence.   Act No. 2000-597 of the Regular Session of the Legislature (“Act No. 2000-597”) provides that a person who is arrested on a domestic violence charge shall be brought before a judicial officer within 12 hours of his or her arrest or shall be released on bail after 12 hours.

Section 1(a) of Act No. 2000-597 states:

A person arrested for an offense involving domestic violence as defined in subdivisions (1) through (4) of subsection (b) of Section 15-10-3 of the Code of Alabama 1975, strikes, shoves, kicks, or otherwise touches a person or subject him or her to physical contact, or charged with a violation of a protective order, may not be admitted to bail until after an appearance before a judge or magistrate within 12 hours of the arrest, and if the person is not taken before a judge or magistrate within 12 hours he or she shall be released on bail.  Prior to the release of the person, the judge or magistrate shall review the facts of the arrest to determine whether the person is a threat to the alleged victim, is a threat to public safety, and is reasonably likely to appear in court.

2000 Ala. Acts No. 2000-597, sect. 1(a).


Section 15-10-3(b) states:


(b) For the purpose of this section, the following terms have the following meanings:

* * *




      (4) DOMESTIC VIOLENCE.

Any incident resulting in the abuse, assault, har​assment, or the attempt or threats thereof, between family, household, or dating or engage​ment relationship members.

ALA. CODE § 15-10-3(b)(4) (1995).

Where a statute adopts all or part of another statute by specific and descriptive reference, the effect is the same as if the portion incorporated had been directly written into the statute.  Hassett v. Welch, 303 U.S. 303 (1938).  Section 15-10-3 defines “domestic violence” to include the attempt to commit any acts of domestic violence as an offense where a police officer has the power to arrest the suspect without a warrant.  ALA. CODE § 15-10-3 (1995).  Section 1(a) of Act No. 2000-597 provides that its bail provisions will apply when a person is arrested for an offense involving domestic violence as defined by either Act No. 2000-597 or section 15-10-3(b)(1) through (4).  Because attempt is covered by the plain language of section 15-10-3, and this section is incorporated by ref​erence into Act No. 2000-597, it is clear that an attempt to commit any of the acts listed in section 1(a) of Act No 2000-597 will subject the defen​dant to the provisions of the Act.

CONCLUSION

An attempt or threat to commit domestic violence is covered by Act No. 2000-597.

Because a person must be brought before a judicial officer prior to being released on his or her own recognizance, a person arrested under Act No. 2000-597 cannot be released without bail until seeing a judicial officer.

Questions 2 and 3

Must a defendant arrested under this Act be released on his own signature if he or she is not brought before a judge or magistrate within 12 hours of his or her arrest, or is the court required to release the defendant on the bond schedule set by the court?

If the defendant cannot make bond, must he or she remain in jail?

FACTS AND ANALYSIS

You have asked this Office to assume, for the purpose of this opin​ion, that the defendant has been arrested for violating the Act, has been held for at least 12 hours, and has not seen a judge or magistrate to determine or set bail.

A defendant charged with a non-capital crime is entitled to bail as a matter of right.  ALA. CONST. art. I, § 16.  The amount of bail is discre​tionary, to be set by the court.  Ala. R. Crim. P. R. 7.2; see also Ex parte Colbert, 717 So. 2d 868, 871 (Ala. Crim. App. 1998).  In determining the amount of bail, the court may use its own bail schedule or the bail sched​ule of Rule 7.2(b), or it may use the “rough rule of thumb” of $1000 per year based on the maximum jail term which can be imposed.  Id. at 871.  A defendant may also receive a judicial public bail or release on his or her own recognizance, provided the defendant meets the requirements of Rule 7.2.  In order for a defendant to be released on a judicial public bail, however, the defendant must have a hearing before a judicial officer before the defendant may be released.  ALA. CODE § 15‑13-142 (1995).  If the person arrested does not see a judge or magistrate within 24 hours of arrest, and such arrest was made without a warrant, “bail will be set by operation of law and the amount of bail shall be the amount prescribed as the minimum amount established by the bail schedule of the Supreme Court.” ALA. CODE § 15-13-105 (1995).  An arrest is made without a warrant when the arresting party complies with the procedures set forth in Rule 4.1 of the Alabama Rules of Criminal Procedure.


Assuming that a person was held for more than 12 hours and has not seen a judge or magistrate, that person must be released on bail.  Act No. 2000-597, sect. 1(a).  The defendant may not be released on his or her signature only because release on one’s own signature requires a hearing before a judicial officer.  Act No. 2000-597 is unclear on the amount of bail to require, but generally statutes are read together to form a coherent system.  Section 15-13-105 is the only legislative pronouncement on release on bail when the arrest is made without a warrant.  This section provides guidance on the enforcement and effect of the 12-hour holding period of the Act.  After the 12 hours have expired, the defendant shall be released on bail, which shall be the minimum amount set by the bail schedule of the Supreme Court for this type of offense.  Of course, if the defendant cannot produce the amount of bail by surety or other means, then he or she must remain in jail, until he or she sees a judge or magis​trate or produces the amount of bail.

CONCLUSION

A person held under Act No. 2000-597 for more than 12 hours with​out seeing a judicial officer must be released on bail set at the minimum amount provided for in the Bail Schedule of the Supreme Court.

If the person is unable to post the minimum amount of bail as set forth in the Bail Schedule, then that person must remain in jail until he or she is seen by a judicial officer or is able to post bail.

Question 4

Must a judge or magistrate follow section 1(b) and (c) of Act No. 2000-597 if the defendant is released from jail because a judge or magis​trate did not see him or her within the 12-hour period?

FACTS AND ANALYSIS


When a person is released from jail by operation of statute, on bail based on a bail schedule, the prosecutor may “file a motion with the court to reconsider the bond amount and the conditions of release.” Ala. R. Crim. P. R. 4.3(a)(1)(iv).  Following such motion, the court is bound to follow the procedures of Rule 7.5 in adjusting or modifying the terms of bail. Ala. R. Crim. P. R. 7.5.  At the time of reconsideration of bail, the judge is bound to follow the procedures set forth in the Act and impose, if necessary, the terms and conditions of sections (b) and (c) of the Act.

CONCLUSION

When a person arrested under Act No. 2000-597 is released from jail by operation of law, the judge is bound to follow the conditions of sections (b) and (c) of the Act only when the prosecutor files a motion for a court to reconsider the bail.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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