July 13, 2000


Honorable John Mark Tirey

Walker County Sheriff

2001 2nd Avenue

Jasper, AL  35501

Sheriffs - Bail Bonds - Jailers - Conflicts of Interest - Counties

The court having jurisdiction over a case should determine whether an individual who owns and operates a bail bonding company may act as the process server in a particular case.

The employment status of the jailer with the sheriff’s office is not affected by her marriage to the bail bondsman-process server, but the sheriff should provide that she may not accept appearance bonds made by her husband’s company.

Dear Sheriff Tirey:


This opinion of the Attorney General is issued in response to your request on behalf of the Walker County Sheriff’s Department.

QUESTION 1


May the Walker County Sheriff’s Department continue to use the services of an individual as an independent contractor for the service of process when such individual is the owner of a bail bonding com​pany?

FACTS, ANALYSIS, AND CONCLUSION


Your question presents the following facts: A man who has been serving process as an independent contractor now owns a bail bonding company and has married a woman who is a jailer.


The statutory qualifications and requirements for professional bail bonds​men and professional bonding companies are found at section 15-13-160 of the Code of Alabama.  ALA. CODE § 15-13-160 (1995).  Rule 7.1 of the Alabama Rules of Criminal Procedure prohibits any person from having a direct or indirect financial interest in a professional bail bond business.  A. R. Cr. P. 7.1.

There is nothing in the statute or rule that specifically addresses your question.  Service of process by a process server is generally made by the sher​iff or his deputy, the constable, or some person designated by the court.  A. R. Civ. P. 4.1; A. R. Cr. P. 34.4.  Service of process is under the supervision of the court having jurisdiction in the matter.  O’Donohue v. The Citizens Bank, 350 So. 2d 1049 (Ala. Civ. App. 1977).  The court having jurisdiction over a case should determine whether an individual who owns and operates a bail bonding company may act as the process server in the particular case.

CONCLUSION


The court having jurisdiction should determine whether the owner of a bail bonding company may act as a process server in a particular case.

QUESTION 2

Is the employment status of a jailer affected by her marriage to the process server-bail bondsman?

FACTS AND ANALYSIS


Rule 7.1(i)(3)(g) of the Alabama Rules of Criminal Procedure mandates, among other requirements, that a professional bail company submit an annual statement to the presiding judge in the county where it does business, stating:

That no employee, agent, or any other person having a direct or indirect financial interest in the pro​fessional bail company is an attorney, a judicial offi​cial, a person authorized to accept an appearance bond, or an agent of an attorney, judicial official, or person authorized to accept an appearance bond.

A. R. Crim. P. 7.1(i)(3)(g).  Similar provisions are found at sections 15‑13‑159(4)(e) and 15-13-160(3)(g) of the Code of Alabama.  ALA. 

CODE §§ 15‑13‑159(4)e and 15-13-160(3)(g) (1995).


Section 15-13-107(d) of the Code of Alabama authorizes sheriffs and chiefs of police having custody of a defendant to take, accept, and approve property or professional surety bond as bail, and this authority may be delegated to their deputies or officers.  ALA. CODE § 15-13-107(d) (1995).  If the jailer in this case has been deputized, she is authorized to accept and approve bail, but the sheriff should limit the jailer’s acceptance of bonds to those issued only by those entities in which she has no direct interest.  Otherwise, the bail-bondsman’s spouse would never be able to comply with the statutes regulating bail bonds.


Any question arising under the State Ethics Law should be presented to the State Ethics Commission.

CONCLUSION


The employment status of the jailer is not affected by her marriage to the process server-bail bondsman; but, as the spouse of the bail bondsman, the jailer would have an indirect interest in the bail company and, thus, could not accept appearance bonds made by her husband, who owns a bail bond business.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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