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Honorable Charles "Bo" Worthy

Mayor, Town of Eclectic

Post Office Box 240430

Eclectic, Alabama 36024

Gambling - Gaming - Licenses and Permits - Privilege License Taxes - Elmore County

Whether to issue a business license is a factual determination that may only be made by the city. 

A city lacks the authority to license an activity that is not legal.

Dear Mayor Worthy:


This opinion of the Attorney General is issued in response to your request on behalf of the Town of Eclectic.

QUESTION


May the Town of Eclectic issue a business license to a business that will operate machines that resemble slot machines and video games and that will award prizes such as gift certificates at Wal-Mart or Sam’s Wholesale Club?

FACTS AND ANALYSIS


In your letter of request, you state that the Town of Eclectic has received a request for a business license from a business that will operate machines resembling slot machines and video games that the business owners call “eight-liner redemption game machines.”  I also understand, from your request, that when the machines are played and someone wins, they receive gift certificates that may be redeemed for merchandise at stores such as Wal-Mart and/or Sam’s Wholesale Club, but that no cash is awarded.  Supplementary materials provided, at your request, by the license applicants provide that:


1.  None of our businesses have ever awarded any money as prizes for winning at any of the games.


2.  ALL the games have skill-stop mecha​nisms operating the reels, meaning that the player is able to stop the images where they choose (an ability not employed by any slot machine or video poker machine).


3.  The player is allowed with each spin of the reels to alter or fluctuate the wagered amount of credits wagered, giving them more control of how the game plays and what they are able to win.


4.  The only prizes players are able to receive are gift certificates for not more than $5 value, most are issued to us by Wal-Mart Department Stores.


5.  The only way to win a prize is to accu​mulate credits which an attendant on duty will redeem for the customer and, at that time, exchange the credits for gift certificates.


Only bona fide amusement machines may be lawfully transported in Alabama.  ALA. CODE § 13A-12-76(e)(1) (Supp. 1999).  A bona fide amusement machine is defined as:

[E]very machine of any kind or character used by the public to provide amusement or entertainment whose operation requires the payment of or insertion of a coin, bill, other money, token, ticket, or similar object, and the result of whose operation depends in whole or in part upon the skill of the player, whether or not it affords an award to a successful player, and which can be legally shipped interstate according to federal law.

ALA. CODE § 13A-12-76(e)(1) (Supp. 1999).  Importantly, video poker machines and slot machines are expressly excluded from the definition of bona fide amusement machines.  ALA. CODE § 13A-12-76(e)(2)(k) and (e)(2)(l) (Supp. 1999).  Slot machines remain illegal per se under state law and they may be seized and forfeited wherever found.  ALA. CODE § 13A-12-30 (1994).  Whether a given machine is a bona fide amusement machine is a question of fact that cannot be decided by this Office.


The prizes awarded to players who play bona fide amusement machines cannot include cash, and the noncash merchandise, including gift certificates, that may be awarded may not have a wholesale value that exceeds five dollars.  ALA. CODE § 13A-12-76(a) (Supp. 1999).  


Section 13A-12-76(d) provides that:


A player of a bona fide coin-operated amusement machine may accumulate winnings for the successful play of a bona fide coin-operated amusement machine through either tokens or tickets, and may redeem these tokens or tickets for merchandise so long as the amount of tokens or tickets earned on a single play does not exceed five dollars ($5) per unit.

ALA. CODE § 13A-12-76(d) (Supp. 1999) (emphasis added).  The statute, thus, expressly limits the value of the prizes that may be awarded to five dollars per single play. In the recently decided case of State v. Ray and Ann’s Place, Judge William Gordon, Montgomery County Circuit Court Judge, defined a single play as “a time the player plays the machine on the single amount deposited into the machine.”  State v. Ray and Ann’s Place, No. CV-98-325-WRG (Montgomery County Circuit Court, Janu​ary 11, 1999) at 2.


The general powers of a municipality to license business activities is contained in section 11-51-90.  Section 11-51-90 expressly limits a municipality’s licensing power as follows:


All municipalities shall have the following powers:


(1)  To license any . . . business . . . not prohibited by the Constitution or laws of the state which may be engaged in or carried on in the city or town.

ALA. CODE § 11-51-90(a) (1994) (emphasis added).  Whether a particu​lar, proposed activity is legal and, therefore, proper for licensing is always a factual determination that must be made by the city. Should you conclude that the applicants for a license intend to engage in an activity that is prohibited under state law, however, you lack any authority to issue a license to them.  It is also worth noting that, pursuant to the provi​sions of sections 11-51-102 and 11-51-104, even if you determine that the proposed activity is legal, the city council still has broad powers to restrict or even prohibit their operation:


Any city or town shall have the power to license, tax, regulate, restrain or prohibit . . . places of amusement when, in the opinion of the council or other governing body, the public good or safety demands it, to refuse to license any or all such businesses.
ALA. CODE § 11-51-102 (1994) (emphasis added).


The council shall have power to license  . . . and regulate and restrain or prohibit all kinds of amusements . . . within the corporate limits and within the police jurisdiction of the several cities and towns and shall prescribe the places and manner and method of regulating and conducting all such amusements and games and fix the time when all or any of the places referred to may be opened or shall be closed, not inconsistent with the laws of the state.

ALA. CODE § 11-51-104 (1994) (emphasis added).  The Alabama Supreme Court has ruled that a city’s decision to restrain or prohibit a legal business, however, should only be made after a finding that the amusement is deleterious to the public welfare, health, safety, or morals.  City of Birmingham v. Seltzer, 159 So. 203 at 205 (Ala. 1935).

CONCLUSION


Whether a machine owned by an applicant for a business license complies with Alabama law is a factual determination that may only be made by the city.  If you determine that a proposed activity is not legal, then you lack the authority to license it.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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