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Honorable G. M. Roberts, Director

Alabama Department of Transportation

1409 Coliseum Boulevard

Montgomery, Alabama  36130-3050

Transportation Department -- Open Container Law -- Right-of-Way -- Motor Vehicles -- Roads, Highways and Bridges

The exception to the Open Container Law, which allows an open alcoholic beverage to be in a motor vehicle that is parked or idle and does not have the engine running, does not allow legal possession on a public highway or the right-of-way of a public highway.

Dear Mr. Roberts:


This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Department of Transportation.

QUESTION


Whether the above exception to Alabama’s Open Container Law, Act No. 2000-670, allows an open alcoholic beverage to be legally pos​sessed by a passenger in a motor vehicle on a public highway.

FACTS AND ANALYSIS


You have requested an opinion regarding the scope of the exception in the Open Container Law, which allows an open alcoholic beverage to be possessed in a motor vehicle that is parked or idle and does not have its engine running.  The exception reads as follows:


(c)  This section shall not apply to:

*  *  *


(7)  A motor vehicle which is parked or idle and does not have the engine run​ning.  This does not apply to the right-of-way of a public highway.

2000 Ala. Acts No. 2000-670, sect. 1(c)(7).


We understand the question you have posed is due to the United States Department of Transportation’s question regarding the scope of the exception.  Specifically, your request indicates the U. S. Department of Transportation has questioned the exception because it does not specifi​cally state an open alcoholic beverage could not be possessed in a motor vehicle that is parked or idle and does not have the engine running while on a public highway.


The Open Container Law defines “public highway” or “right-of-way of a public highway” as “the entire width between and immediately adja​cent to the boundary lines of any public road, street, highway, interstate or other publicly maintained way when any part is open to the use of the public for purposes of motor vehicle travel.”  2000 Ala. Acts No. 2000-670, sect. 1(2).  This definition is virtually identical to that contained in the federal regulations implementing 23 U.S.C. § 154, the federal statute mandating states pass open container laws in order to preserve their fed​eral construction appropriations.  Title 23 C.F.R. § 1270.3(f) (1999) defines a “public highway or right-of-way of a public highway” as “the entire width between and immediately adjacent to the boundary lines of every way publicly maintained when any part thereof is open to the use of the public for purposes of vehicular travel.”  Id.

Alabama’s definition and the U.S. Department of Transportation’s definition apply to either a public highway or a right-of-way of a public highway.  More importantly, however, both the state and federal defini​tions include the roadway surface, as well as the entire width between and immediately adjacent to the boundary lines of the roadway surface of a public highway.  Thus, reference to the “right-of-way of a public high​way” in the above exception includes the “public highway.”


As a practical manner, reference to the right-of-way of a public highway must necessarily include the roadway, that is, the public highway itself, as the public highway is contained within the public right-of-way, which includes all of the realty purchased for purposes of establishing the public highway.  ALA. CODE § 23-1-45 (1992); 23 C.F.R. § 1270.3(f) (1999).


The questioned exception clearly states it does not apply to the “right-of-way of a public highway.”  This includes the public highway itself.  Consequently, the exception does not apply to a passenger in a motor vehicle who has an open alcoholic beverage in a motor vehicle that is parked or idle or does not have the engine running and that is on a pub​lic highway.

CONCLUSION


The exception to the Open Container Law, which allows an open alcoholic beverage to be in “a motor vehicle which is parked or idle and does not have the engine running” does not allow legal possession on a public highway or the right-of-way of a public highway.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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