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Honorable Stephanie Lanier Weems

Attorney, Center Point Fire District

Massey & Stotser, P.C.

Post Office Box 94308

Birmingham, Alabama  35220-4308

Fire Districts – Fires - Firefighters - Jefferson County

The Center Point Fire District can assess and collect a fire service charge from Jefferson County for buildings owned by the county located in the district.  A lien levied by the fire district against the county on buildings it owns and uses for county purposes for collection of the serv​ice charge is unenforceable by levy and sale.

Dear Ms. Weems:


This opinion of the Attorney General is issued in response to your request on behalf of the Center Point Fire District.

QUESTION


Can the Center Point Fire District assess and collect fire protection dues for buildings located within the district which are owned by Jefferson County?

FACTS AND ANALYSIS


Amendment No. 239 of the Constitution of Alabama, as amended by Amendment No. 369 of the Constitution, authorized the formation of fire pro​tection and prevention districts in Jefferson County.  ALA. CONST. amend. 239, ALA. CONST. amend. 369.  It further authorized the levying of a service charge by providing:


Subject to the conditions stated in paragraph 6, below, the governing body of a district may by resolu​tion levy service charges to pay the expenses of the district.


Said service charges shall be levied upon and collected from the persons for whom and the property for which the services and facilities are provided or made available; and such charges shall be a personal obligation of the occupant of such property and shall also be a lien upon such property, enforceable by the sale thereof.

ALA. CONST. amend. 369.


Act No. 79 of the 1966 Special Legislative Session was the enabling Act for Amendment No. 239 and provided for the creation and maintenance of fire districts in Jefferson County.  1966 Ala. Acts No. 79, 106.  A fire district cre​ated under Act No. 79 is a public corporation.  1996 Ala. Acts No. 79, sect. 9, 106, 109.  Section 12 of Act No. 79, as amended by section 1 of Act No. 500 of the 1978 Regular Legislative Session, states:


Section 1.  Section 12 of Act No. 79, H. 99, 1966 Special Session (Acts 1966, p. 106), as amended, is hereby further amended to read as follows:


Section 12.  The expense of establishing and maintaining a district shall be paid for the proceeds of a service charge which shall be levied and collected in an amount sufficient to pay said expense.  Said service charge shall be levied upon and collected from the property owners served by the system.  Such charge shall be a personal obligation of the owner of the prop​erty served by the system; and to secure the collection of the charge there shall be a lien against said property in favor of the district, which lien shall be enforceable by sale thereof in the same manner in which the fore​closure of a municipal assessment for public improve​ments is authorized.

     “The Board of Trustees may provide that upon a person being in default for more than sixty (60) days in paying any service charge due by him he shall be liable to pay any reasonable attorney’s fee incurred by the district in its effort to enforce payment of the said service charge whether suit is filed or not.”

1978 Ala. Acts No. 500, section 1, 558.


A service charge is to be levied from property owners served by the fire district system.  If there are county buildings in the area served by the Center Point Fire District, then under section 12 of Act No. 79, as amended, the county would be a property owner from which a service charge can be collected.


Property of the state, counties, and municipalities is exempt from all ad valorem taxation.  ALA. CONST. amend. 373(k).  The Supreme Court of Ala​bama has determined that fire district charges are not a “tax,” but a special assessment levied against property that benefits from a public improvement.  Dewberry Engineering Company of Alabama v. North Shelby County Fire and Emergency Medical District, 519 So. 2d 490, 491 (Ala. 1987).  Government entities, which are exempted from taxation, are not exempt from fire district service charges.  Id.


While fire district service charges may be levied and collected from Jefferson County for buildings located in and served by the Fire District, a lien cannot be enforced on property owned by the county and used for county pur​poses.  Section 6-10-10 of the Code of Alabama states:


All property, real or personal, belonging to the several counties or municipal corporations in this state and used for county or municipal purposes shall be exempt from levy and sale under any process or judg​ment whatsoever.

ALA. CODE § 6-10-10 (1993).  See also Hamrick Construction Company v. Rainsville Housing Authority, 447 So. 2d 1295, 1297 (Ala. 1984).


Under Amendment No. 369 and Act No. 79, a fire district is authorized to place liens on property receiving fire protection where the property owner fails to pay the fire service charge.  A county is a governmental entity.  A fire dis​trict in Jefferson County may place a lien on county property. Any lien placed on county property by the fire district, however, would be unenforceable by levy and sale.  If the county decided to sell the property on which the lien had been placed, the lien would have to be satisfied prior to the sale for the purchaser to get clear title.

CONCLUSION


The Center Point Fire District can assess and collect a fire service charge from Jefferson County for buildings owned by the county located in the district.  A lien levied by the fire district against the county on buildings it owns and uses for county purposes for collection of the service charge is unenforceable by levy and sale.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/LKW/jaf

23615v2/15165

