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Honorable Ed Richardson

State Superintendent of Education

Alabama Department of Education

Post Office Box 302101

Montgomery, Alabama 36130-2101

Honorable Ann Fee, President

Huntsville City Schools

Post Office Box 1256

Huntsville, Alabama 35807-4801

Education, Boards of - Transportation Services - Funds

The contracts the school systems entered into with various transpor​tation companies to provide trans​portation services to the students are valid and provide no basis for the State Superintendent of Education to withhold transportation funds.  

No employee of any system who is placed under the “direct control and supervision” of any contractor may be paid from funds appropriated by the Legislature.

Dear Dr. Richardson and Ms. Fee:


This Office is in receipt of letters from each of you that ask sub​stantially the same question:  One letter asks generally about all of the school systems in the state, and the other asks specifically about the Huntsville Public School System.  Because of the similarity of your ques​tions and the answers to your questions, this Office will answer both of your questions in this opinion.

QUESTION


Whether the State Superintendent of Edu​cation must release the transportation funds allo​cated to the Huntsville City Board of Education under Act No. 99-434.

FACTS AND ANALYSIS


The current Education Trust Fund Budget is contained in Act No. 99-434.  This legislation provides:


The State Superintendent is directed to withhold transportation funds used to pay employee benefits including but not limited to PEEHIP, sick leave, teacher retirement, and F.I.C.A. from any local board which does not directly provide these benefits to transportation employees.  No local board shall be allowed to convert funding provided in this budget for employee benefits into other uses or expen​ditures.

1999 Ala. Acts 99-434, 798, 805-06.


A number of school systems in Alabama (“the systems”), including the Huntsville City Board of Education, contract with private companies, like Laidlaw Transit, for the provision of transportation services to the students who attend the systems.  Pursuant to the contract, the systems do not employ bus drivers or other transportation employees.  Because of the language found in the above-quoted provision of the Education Trust Fund Budget, the State Superintendent of Education has withheld transportation funds that were appropriated by the Legislature to the systems.


On April 21, 2000, the Alabama Supreme Court decided Laidlaw Transit, Inc. v. Alabama Education Association, et al, 2000 WL 42993 (Ala.).  Although the trial court concluded that the school’s contract with Laidlaw Transit violated the above-quoted language from the Budget Act, the Supreme Court rejected the lower court’s ruling and found that local school system retain the broad authority to provide for the efficient and effective operation of the schools under the general provisions of title 16.  The Court, instead, concluded that:


The plain wording of the budget acts pro​hibits a local school board from paying the sala​ries of personnel under the direct control, employment, and supervision of another. The record does not indicate that the Board's contract with Laidlaw requires the Board to pay the sala​ries of Laidlaw's employees. The contract does require the Board to pay a set fee for certain transportation services provided by Laidlaw to the Board, and it can be assumed, we think, that Laidlaw pays its employees' salaries from reve​nue generated by its various transportation con​tracts, including its contract with the Board. We agree with Laidlaw and the Board that the plain meaning of the language used in the budget acts cannot be ignored, especially when to do so by accepting the interpretation suggested by the plaintiffs would lead to a facially absurd result--the inability of a local school board to contract with any independent contractor for goods or services because some portion of the contract payments to that independent contractor pre​sumably would be used to pay the independent contractor's expenses, including the salaries of the contractor's employees. The Legislature could not have intended such a result.

*  *  *


Based on the above, we conclude that the Board's contract did not violate the applicable budget acts by requiring the Board to pay a fee for Laidlaw's services. We also conclude that the contract did not violate §16-11-9.1 by allowing Laidlaw employees to provide transportation services to the Board even though they are not allowed to participate in the Teachers' Retire​ment System, to receive health-insurance benefits under the Public Education Employees' Health Insurance Plan, or to be subject to the due-process procedures of the Fair Dismissal Act. 

Laidlaw Transit, Inc. v. Alabama Education Association, et al, 2000 WL 429938 at 10-11 (Ala).


The Court then wrote that its:


examination of this case has revealed a critical problem that none of the parties has suf​ficiently addressed. The budget acts clearly state that a local school board shall not pay the sala​ries of personnel not under its "direct control, employment, and supervision." From our exami​nation of the record, we conclude that there appears to be no question that a number of the Board's employees, whose salaries are being paid by the Board, are under the direct control and daily supervision of Laidlaw. The Board has no statutory authority to pay its own employees from funds allocated by the Legislature as long as they are under the direct control and super​vision of Laidlaw. Consequently, the Board's contract did violate the budget acts insofar as it placed the Board's own employees under the direct control and supervision of Laidlaw. The Board's inability to pay its employees from leg​islatively allocated funds, in turn, causes the contract to violate the second proviso in §16-11-9.1, which prohibited the Board from exercising its authority to contract if to do so would deny its employees legal rights or benefits. We can think of no more important right or benefit belonging to a Board employee than to be paid for services rendered to the Board under his or her employment contract. Likewise, the inability of the Board to pay its employees would consti​tute a de facto termination of their employment without following the procedures of the Fair Dismissal Act . . . .

Id.

In answer to your question, in the light of the Laidlaw ruling, the contracts the systems have entered with various transportation companies to provide transportation services to the students are valid and provide no basis for the State Superintendent of Education to withhold transportation funds.  If any system has employees who are being paid with appropriated funds, and who are being placed under the “direct control and super​vision” of any contractor, the system may not pay that employee’s salary from funds appropriated by the Legislature.

CONCLUSION


The contracts the school systems have entered with various trans​portation companies to provide transportation services to the students are valid and provide no basis for the State Superintendent of Education to withhold transportation funds.  No employee of any system who is placed under the “direct control and supervision” of any contractor may be paid from funds appropriated by the Legislature.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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