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Honorable Del Marsh

Member, Alabama State Senate

P. O. Drawer 2365

Anniston, AL  36202

City Managers – Attorneys – Conflicts of Interest - Municipalities - Calhoun County

A city manager who receives remuneration only as city manager, but who is also an attorney, is not prohibited from assuming the title of city attorney and providing legal advice.

Dear Senator Marsh:


This opinion of the Attorney General is issued in response to your request.

QUESTION



Under the manager/council form of govern​ment by which Anniston is governed, may the city manager also act in the capacity of city attorney?

FACTS AND ANALYSIS


Your request notes that “there is no designation by the council of a legal department within city government.”  The city manager is hired by the council, with the present manager being the former city attorney.


Under section 3.08 of Act No. 404 (1953), the city manager is appointed by the city council.  1953 Ala. Acts No. 404, 479.  The city manager is an offi​cer of the city and has the duties and powers set forth in Act No. 404 (1953).  Although some other positions within the city government are created by statute (the city clerk pursuant to section 3.13 and the Director of Finance pursuant to section 4.02(2), for example), the city manager is given broad authority to cre​ate and fill such other positions as may be necessary.  Although nothing in the Act requires the appointment of a city attorney, neither does the Act prohibit the hiring of a city attorney.  The city manager, thus, possesses the authority to appoint a city attorney.  Opinion to Honorable George Monk, City Attorney of Anniston, under date of February 13, 1996, A. G. No. 96-00135.  The city man​ager may serve as city attorney himself if he is an attorney and chooses to do so.  If the city manager chooses to also serve as the city attorney, nothing precludes him from assuming the title of “city attorney,” but he may not receive any addi​tional compensation for these services.


Under section 11-43-12 of the Code of Alabama, no officer or employee of a municipality may be interested, directly or indirectly, in any work, business or contract, the expense, price, or consideration of which is paid from the treas​ury.  ALA. CODE § 11-43-12 (1989).  It is our understanding that the city man​ager receives payment for his service as city manager, but receives no separate remuneration for giving legal advice.  If this is the case, the prohibitions of section 11-43-12 of the Code would not prevent the city manager, who is an attorney, from assuming the title of city attorney and giving legal advice.

CONCLUSION


A city manager who receives remuneration only as city manager, but who is also an attorney, is not prohibited from assuming the title of city attorney and providing legal advice.


Any issue arising under the State Ethics Law should be directed to the State Ethics Commission for a response.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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