May 19, 2000


Honorable William L. Nix

Attorney, Chattahoochee Valley Water 

  Supply District

Post Office Box 466

West Point, Georgia 31833 

Competitive Bid Law - Public  Works - Contracts - Chambers County

A general service contract entered into between the Chattahoochee Valley Water Supply District and a professional services company is excluded from competitive bidding under the provisions of section 41‑16-51(a)(3) of the Code of Ala​bama. 

Each factual situation must be indi​vidually examined by the awarding authority and if, upon the consid​eration of the totality of the cir​cumstances, the professional serv​ices are incidental to the purchase of equipment, the purchase of the equipment is subject to the Com​petitive Bid Law.

The Public Works Law is applica​ble to capital improvements if the improvements are in excess of $50,000 and the exception in sec​tion 39-2-2(d) of the Code is not applicable.

A contract that falls within an exception to the Competitive Bid Law requirement is not subject to the three-year limitation on public contracts for purchase of personal property or contractual services contained in section 41-16-57(e) of the Code.

Dear Mr. Nix:

This opinion of the Attorney General is issued in response to your request on behalf of the Chattahoochee Valley Water Supply District.

QUESTION I

Is the management contract for the main​tenance and operation of the water filter plant owned by the Chattahoochee Valley Water Sup​ply District subject to competitive bid?

FACTS AND ANALYSIS

You stated in your letter of request that the Chattahoochee Valley Water Supply District (the “District”) is a public corporation formed pursuant to the provisions of chapter 89 of title 11 of the Code of Ala​bama.  Title 11 does not specifically exclude or exempt the District from the provisions of the Competitive Bid Law.  You stated that the water filter plant, owned by the District, is operated pursuant to a contract with a service management company.  You further proffered that since the District’s formation in 1994 the contract for the operation of the plant has been competitively bid and let for periods not to exceed three years.  Information was provided that the service management company, with whom you have contracted, generally provides management and consulting services and may also provide certain capital improvements, equipment, or supplies to the District in support of its services.

Sections 41-16-50 through 41-16-63 of the Code of Alabama are the relevant sections of the Competitive Bid Law relating to the District. Section 41-16-50(a) of the Code of Alabama provides that:

With the exception of contracts for public works whose competitive bidding requirements are governed exclusively by Title 39, all expenditure of funds of whatever nature for labor, services, work, or for the purchase of materials, equipment, supplies, or other per​sonal property involving seven thousand five hundred dollars ($7,500) or more, and the lease of materials, equipment, supplies, or other per​sonal property where the lessee is, or becomes legally and contractually, bound under the terms of the lease, to pay a total amount of seven thousand five hundred dollars ($7,500) or more, made by or on behalf of . . . the county commis​sions, the governing bodies of the municipali​ties of the state, and the governing boards of instrumentalities of counties and municipalities, including waterworks boards, sewer boards, gas boards, and other like utility boards and com​missions, except as hereinafter provided, shall be made under contractual agreement entered into by free and open competitive bidding, on sealed bids, to the lowest responsible bidder

. . . .

ALA. CODE § 41-16-50(a) (1999).

Section 41-16-51(a)(3) of the Code provides that:

(a) Competitive bids shall not be required for utility services, the rates for which are fixed by law, regulation, or ordinance, and the com​petitive bidding requirements of this article shall not apply to:

*   *   *

(3) Contracts for securing services of attorneys, physicians, architects, teachers, superintendents of construction, artists, appraisers, engineers, consultants, certified public accountants, public accountants, or other individuals possessing a high degree of profes​sional skill where the personality of the indi​vidual plays a decisive part.

ALA. CODE §  41-16-51(a)(3) (1999).

In an opinion written to E. Allen Dodd Jr., Attorney for the DeKalb County Board of Education, dated August 29, 1995, A.G. 95‑00303, this Office was asked if a proposed lease agreement that called for the provi​sion of both engineering services and skills and the pur​chase of various heating, ventilation, and air conditioning equipment was subject to the Competitive Bid Law.  It was concluded that if the pur​chase of equipment is incidental to the professional services, which services are exempt from the Competitive Bid Law by section 41-16-51(a)(3) of the Code, the agree​ment is exempt from the Competitive Bid Law; however, if the engineering services are incidental to the purchase of equipment, the purchase of the equipment is subject to the Competi​tive Bid Law. An Opinion to Dr. Richard Morrison, President of Ala​bama A&M University, dated April 30, 1984, A.G. No. 84-00263, was cited which concluded that:

Public agencies must solicit competitive bids in those instances where the primary pur​pose of the contract is to purchase equipment which could be supplied by more than one ven​dor and the professional services are merely incidental to the purchase of said equipment.  In addition competitive bids are required on equipment in those instances where it is pos​sible to purchase the equipment in a separate contract from the professional services . . . .

Id.

In Anderson v. Fayette County Board of Education, 738 So. 2d 854 (Ala. 1999), the Supreme Court of Alabama cited the above-referenced opinion to Dr. Morrison as constituting “persuasive authority” and con​cluded that a contract between a local board of education and the pro​vider of air conditioning and heating equipment and services fell within the engineering services exception to Competitive Bid Law requirements.  The Court looked to the totality of the services provided in deciding that such a contract was not subject to the Competitive Bid Law.

Under the factual situation presented, the management contract, subject to the exception for the purchase of incidental equipment pur​chases, falls within the Competitive Bid Law exception contained in section 41-16-51(a)(3) of the Code of Alabama.

Section 39-2-2(a) of the Public Works Law provides that before entering into any contract for public works involving an amount in excess of $50,000 the awarding authority shall advertise for sealed bids.  ALA. CODE § 39-2-2(a) (1999).  Capital improvements fall under the definition of public works provided in section 39-2-1 of the Code.  This section defines “public works” as follows:

The construction, repair, renovation, or maintenance of public buildings, structures, sewers, waterworks, roads, bridges, docks, underpasses, and viaducts as well as any other improvement to be constructed, repaired, reno​vated, or maintained on public property and to be paid, in whole or in part, with public funds or with financing to be retired with public funds in the form of lease payments or otherwise.

ALA. CODE § 39-2-1 (1999).

Section 39-2-2(d) provides that:

Excluded from the operation of this title shall be contracts with persons who shall per​form only architectural, engineering, construc​tion management, program management, or project management services in support of the public works and who shall not engage in actual construction, repair, renovation, or maintenance of the public works with their own forces, by contract, subcontract, purchase order, lease, or otherwise . . . .

ALA. CODE § 39-2-2(d) (1999).  The factual situation will dictate whether the Public Works Law is applicable.

CONCLUSION

The general service contract entered into between the District and a company providing professional services is excluded from competitive bidding under the provisions of section 41-16-51(a)(3) of the Code of Alabama.  Each factual situation must be individually examined and if, upon the consideration of the totality of the circumstances the profes​sional services are incidental to the purchase of equipment, the purchase of the equipment is subject to the Competitive Bid Law.  Whether an equipment purchase is incidental to a contracted service is ultimately a factual determination which must be made by the awarding authority.  The Public Works Law is applicable to capital improvements if the improvements are in excess of $50,000 and the exception in section 39‑2-2(d) of the Code is not applicable.

QUESTION II

Is a service contract between the District and the service management company subject to the three-year limitation for the purchase of personal property or contractual services as set forth in section 41-16-57(e) of the Code of Ala​bama?

FACTS AND ANALYSIS

Section 41-16-57(e) of the Code of Alabama provides that:

Contracts for the purchase of personal property or contractual services shall be let for periods not greater than three years. "Lease-purchase" contracts for capital improvements and repairs to real property shall be let for peri​ods not greater than 10 years and all other lease-purchase contracts shall be let for periods not greater than 10 years.

ALA. CODE § 41-16-57(e) (1991).

In Alabama-Tennessee Natural Gas Company v. Southern Natural Gas Company, 694 So. 2d 1344 (Ala. 1997), the Alabama State Supreme Court noted that a twenty-year contract entered into by a municipality and natural gas company for gas transportation services was not required to be competitively bid since it fell within the Competitive Bid Law exception for contracts in section 41-16-57(a) of the Code.  The Court rejected arguments that the three-year limit applies whether or not con​tracts are competitively bid and concluded that section 41-16-57(e) applies only when contracts are required to be competitively bid.

CONCLUSION

The three-year limitation found in section 41-16-57(e) of the Code of Alabama on public contracts for purchase of personal property or con​tractual services applies only to contracts that are competitively bid.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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