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Honorable John Hollis Jackson, Jr.

Attorney, Chilton County Commission

P. O. Box 1948

Clanton, AL  35046

Sheriffs - Prisons and Prisoners - Meals - Funds - Counties

Any surplus in the sheriff’s food and service allowances resulting from food grown in a garden worked by jail inmates should be retained by the sheriff’s office unless the Chilton County Commission directs that the surplus funds are to be paid into the county’s general fund upon the proper adoption of a resolution by the Chilton County Commission to that effect.

Dear Mr. Jackson:


This opinion of the Attorney General is issued in response to your request on behalf of the Chilton County Commission.

QUESTION


Since the production of vegetables for feeding the inmates in the Chilton County Jail will reduce the present expense of feeding the inmates, does a legal problem arise for the sheriff in the fact that he could possibly retain more of the feeding allowance provided in section 14-6-40, et seq., of the Code of Alabama, as last amended, because of the fact that vegetables produced at no cost to him reduce his expenses of purchasing food to meet his Code responsibilities to feed inmates?

FACTS AND ANALYSIS


The sheriff of a county has a duty to feed prisoners in the county jail.  ALA. CODE § 14-6-40 (1995).  Sheriffs are entitled to a food allow​ance of $1.75 per day from the State for each prisoner and, in addition, they are entitled to $1.25 per day for food for each prisoner conditional upon approval of the Governor.  ALA. CODE § 14-6-42 (1995); Opinion of the Attorney General to Mr. G. C. Dean Jr., State Comptroller, dated July 28, 1980, A.G. No. 80-00472.  Pursuant to section 14-6-43 of the Code of Alabama, a sheriff gets a service allowance, based on the number of pris​oners in the jail, for his services in preparing food, serving food, and other services incidental to the feeding of prisoners.  ALA. CODE § 14-6-43 (1995).


Section 36-22-17 of the Code of Alabama states:


All fees, commissions, percentages, allow​ances, charges and court costs heretofore collecti​ble for the use of the sheriff and his deputies, excluding the allowances and amounts received for feeding prisoners, which the various sheriffs of the various counties shall be entitled to keep and retain, except in those instances where the county commission directs such allowances and amounts to be paid into the general fund of the county by proper resolution passed by said county commis​sion of said county, shall be collected and paid into the general fund of the county.

ALA. CODE § 36-22-17 (1991).


In A. G. Opinion No. 96-00239, it was determined that where the Etowah County Commission paid a dietician, pursuant to a consent decree, and two food service technicians, the county commission could, by proper resolution, direct the food service allowance, authorized by section 14-6-43 of the Code, to be paid into the county general fund.  Opinion of the Attor​ney General to Honorable James E. Turnbach, Etowah County Attorney, dated June 14, 1996, A.G. No. 96-00239.


Section 105 of the Constitution of Alabama prohibits the enactment of a local law in any case already provided for by general law.  ALA. CONST. art. IV, § 105.  The subject of a local law is deemed to be sub​sumed by general law if the effect of the local law is to create a variance from the provisions of the general law.  Opinion of the Justices No. 342, 630 So. 2d 444 (Ala. 1994).


Act No. 244 of the 1971 Third Special Legislative Session authorized the Sheriff of Chilton County to retain for his own use, as a service allow​ance, the fees prescribed by general law for feeding prisoners confined in the county jail.  1971 Ala. Acts No. 244, 4512.  A similar act was the sub​ject of litigation in the Circuit Court of Randolph County.  Jeff Fuller v. Larry Colley & S. A. Manley v. Randolph County, Case No. CV 95‑106 (Randolph County Cir. Ct. May 20, 1996).  That Court stated:


If Local Act No. 85-616 should be construed as allowing a sheriff to keep from the monies pro​vided for the feeding of prisoners some portion thereof for himself personally, it would be in con​travention of the statutory scheme of the general law for those provisions regarding the feeding of prisoners, and as a local act, would be unconstitu​tional.

Randolph County Cir. Ct. Case No. CV 95-106 at p. 6.  The Circuit Court ordered that the defendants, Colley and Manley, were not entitled to any monies in the Sheriff’s Fund or any other fund for feeding prisoners, and such monies were public funds to be held in trust by the Sheriff for use by his office.  Id. at p. 6-7.  While this ruling is not binding in Chilton County, it provides persuasive authority.  A court of competent jurisdic​tion, in all likelihood, would find Act No. 244 (1971) unconstitutional under section 105 of the Constitution.


The State Ethics Commission should be contacted regarding the applicability of the State Ethics Law to any benefit received by the sheriff resulting in a personal gain from the food and service allowances.

CONCLUSION


Any surplus in the sheriff’s food and service allowances resulting from food grown in a garden worked by jail inmates should be retained by the sheriff’s office unless the Chilton County Commission directs that the surplus funds are to be paid into the county’s general fund upon the proper adoption of a resolution by the Chilton County Commission to that effect.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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