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Honorable Billy R. Weathington Jr.

City Attorney

Weathington & Moore, P.C.

819 Parkway Drive, SE

Leeds, Alabama  35094

Notices - Damages - Zoning Board of Adjustment - Jefferson County

If the zoning ordinance of the City of Leeds specifically provides for the granting of a variance, the zon​ing board of adjustment is not pro​hibited by Act No. 1054 (1975) from granting a variance to allow the placement of a manufactured home in the city’s AG-1 zoning district.

City council member may file a claim against the city for alleged errors in the granting of a variance by the city’s zoning board of adjustment.  The city may settle with the council member if it deems such action appropriate.

Dear Mr. Weathington:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Leeds.

QUESTION 1


Whether the Zoning Board of Adjustment of the City of Leeds has the authority to grant a variance to allow the placement of manufactured homes within the city’s AG-1 zoning district.

FACTS AND ANALYSIS


Municipal zoning boards of adjustment are authorized by section 11-52-80 of the Code of Alabama.  Section 11-52-80(a) states:


(a) In availing itself of the powers con​ferred by this article, the legislative body of any incorporated city or town may provide for the appointment of a board of adjustment and, in the regulations and restrictions adopted pursuant to the authority of this article, may provide that the said board of adjustment shall in appropriate cases and subject to appropriate conditions and safeguards make special exceptions to the terms of the ordinance in harmony with its general pur​poses and interests and in accordance with gen​eral or specific rules therein contained.

ALA. CODE § 11-52-80(a) (1994).  Zoning boards of adjustment, under the general laws of the state, may grant variances in appropriate cases.


Act No. 1054 of the 1975 Legislative Session provides:


No board of adjustment authorized by Sec​tion 781, Title 37, Code of Alabama, as amended, and provided for by any municipality which is located within any county, which county now has or may hereafter have a population in excess of 500,000, according to the last or a succeeding decennial federal census, shall grant a variance under the zoning ordinance of such municipality to allow a structure or use in a district restricted against such structure or use, except as specifi​cally provided for by the zoning ordinance of such municipality.

1975 Ala. Acts No. 1054, 2116.  This Act is applicable to Jefferson County.  The City of Leeds is in Jefferson County.


The Supreme Court of Alabama upheld the constitutionality of Act No. 1054 (1975) in City of Mountain Brook v. Green Valley Partners I, 690 So. 2d 359 (Ala. 1997).


According to Act No. 1054 (1975), a board of adjustment in a municipality in Jefferson County cannot grant a variance except as specifically provided in the zoning ordinance of such municipality.  Your resolution of request states that a request for a variance was sub​mitted in accordance with the requirements set forth in the city zoning ordinance.  If this is true, a variance may be granted by the city’s board 

of adjustment.

CONCLUSION


If the zoning ordinance of the City of Leeds specifically provides for the granting of a variance, the zoning board of adjustment is not pro​hibited by Act No. 1054 (1975) from granting a variance to allow the placement of manufactured homes in the city’s AG-1 zoning district.

QUESTION 2


Whether the city can legally consider and, if justified, pay Miller’s claim.

FACTS AND ANALYSIS


The facts, as summarized from the resolution of request, are:  

Miller, a member of the City Council of Leeds, owns a parcel of property in the city.  The property is zoned AG-1 for detached, single-family residences and does not allow manufactured homes to be placed in that zoning district.  Miller requested a variance in accordance with the requirement set forth in the city zoning ordi​nance.  A hearing was held by the Zoning Board of Adjustments and Appeals, and a variance was granted for a period of five years.  Notice was not given to adjacent property owners within 500 feet as required by the zoning ordinance.


Miller placed the mobile home on his property in reliance on the variance.  Numerous property owners who should have received notice began to object to the fact that they had received no notice.  Because of the failure to receive notice, a new hearing was sched​uled, and a cease and desist was issued to prevent Miller from using the mobile home.


A second hearing was held, and numerous adjacent property owners objected to the variance being granted.  The request for a variance was not approved.


The power of the board of adjustment to grant a variance was questioned in view of Act No. 1054, 1975 Legislative Session, which prohibits zoning boards of adjustment in municipalities in Jefferson County from granting a variance unless specifically pro​vided by statute.


Miller has submitted a claim for certain expenses he incurred in having the mobile home placed on his property due to the city’s failure to properly give notice of the first hearing and the authority of the board of adjustment to issue a variance.


The purpose of a statutory claim is to furnish the city with suffi​cient physical details of the alleged damages to enable the city to investi​gate the claim and settle with the claimant, if it deems such action appro​priate.  Cox v. City of Birmingham, 518 So. 2d 1262, 1264 (Ala. 1987).


Claims against a municipality are to be presented to the city clerk within two years from the accrual of the claim, and claims arising from torts are to be presented within six months from the accrual of the claim.  ALA. CODE § 11-47-23 (1992).  A sworn statement must be filed with the clerk by the injured party setting forth the manner of the injury; the day, time, and place of the injury; and the damages claimed.  ALA. CODE § 11-47-192 (1992).


Section 11-47-190 of the Code of Alabama states:

No city or town shall be liable for damages for injury done to or wrong suffered by any per​son or corporation, unless such injury or wrong was done or suffered through the neglect, care​lessness or unskillfulness of some agent, officer or employee of the municipality engaged in work therefor and while acting in the line of his or her duty, or unless the said injury or wrong was done or suffered through the neglect or carelessness or failure to remedy some defect in the streets, alleys, public ways or buildings after the same had been called to the attention of the council or other governing body or after the same had existed for such an unreasonable length of time as to raise a presumption of knowledge of such defect on the part of the council or other gov​erning body and whenever the city or town shall be made liable for damages by reason of the unauthorized or wrongful acts or negligence, carelessness or unskillfulness of any person or corporation, then such person or corporation shall be liable to an action on the same account by the party so injured. However, no recovery may be had under any judgment or combination of judgments, whether direct or by way of indemnity under Section 11-47-24, or otherwise, arising out of a single occurrence, against a municipality, and/or any officer or officers, or employee or employees, or agents thereof, in excess of a total $100,000 per injured person up to a maximum of $300,000 per single occurrence, the limits set out in the provisions of Section 11‑93-2 notwithstanding.

ALA. CODE § 11-47-190 (1994).


A city may be liable for damages for an injury or wrong if the injury or wrong occurred through neglect, carelessness, or unskillfulness of an agent, employee, or officer of the city engaged in work for the city, and while acting in the line of duty.


Section 11-43-14 of the Code of Alabama prohibits city officers and employees from “dealing” or “trafficking” in warrants, claims, or liabili​ties against the city.  ALA. CODE § 11-43-14 (1989).  It was stated in the opinion of the Attorney General to Honorable William R. Justice, City Attorney of Alabaster, dated August 10, 1995, A.G. No. 95-00280:


This statute which prohibits city officers and employees from “dealing” or “trafficking” in warrants, claims or liabilities against the city prohibits such officer or employee from aiding others in their pursuits of claims against the city.  It does not appear to prohibit such officers or employees from filing their own claims or law​suits against the city.  However, only a court of competent jurisdiction can determine whether an unlawful act has been committed.

Id. at p. 2.

CONCLUSION


A city council member may file a claim against the city for alleged errors in the granting of a variance by the city’s zoning board of adjust​ment.  The city may settle with the council member if it deems such action appropriate and determines that the alleged damages occurred through the neglect, carelessness, or unskillfulness of the board of adjustment.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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