May 9, 2000


Honorable James Jones

Sheriff, Shelby County

P.O. Box 1095

Columbiana, AL 35051-1095

Bonds - Collateral - Recordation Tax - Courts

Because a bail bond, whether secured or unsecured, is a contract for which a surety remains liable for the full bond amount, sale of the property pledged as security for the property bond does not “nullify” the bond.  The bond, though unsecured by the previously pledged property that is sold to a good faith purchaser, remains a viable and enforceable contract.

Filing of the “affidavit and lien” form in the office of the probate judge, either before or after entry of a final bond for​feiture, is discretionary with the court clerk.  If the court clerk decides to file the “affidavit and lien” form in the office of the probate judge prior to entry of a final judgment to serve as notice to potential purchasers that the property has previously been pledged by the owner(s) as security on a bond, payment of the filing fee will be an expense which must be incurred by the state and/or county (or for bond forfeitures in municipal court, the respective munici​pality).

Dear Sheriff Jones:

This opinion is issued in response to your request for an opinion from the Attorney General.

QUESTION 1
If an individual signs a property bond and later sells the property on which he/she has signed, does that transaction nullify the bond? 

FACTS AND ANALYSIS
Bail procedures in Alabama are governed by Rule 7 of the Alabama Rules of Criminal Procedure and title 15, chapter 13 of the Code of Alabama.  The spe​cific provisions pertaining to property bail are included in title 15, chapter 13, article 6, division 8 of the Code, referred to as the “Alabama Bail Reform Act of 1993.”

The qualifications for property bail, found in section 15-13-152 of the Code of Alabama, require that (1) each surety be a resident of the state; (2) own real property within the state; (3) the property pledged must be worth, exclusive of all debts and the homestead exemptions, the amount expressed in the appear​ance bond; and (4) all owners of the property complete and sign an affidavit swearing that they meet the qualifications to become surety and pledging their property as collateral.  It is expressly provided that the signed affidavit “shall be the same as a lien against the property, and upon the rendition of a final forfei​ture, the state or its subdivisions may proceed on the document for sale of the property to satisfy the judgment.”  ALA. CODE § 15-13-152 (1995).

There is an established procedure in section 15-13-156 of the Code of Ala​bama for the filing of a “lien and affidavit” in the probate court of the county where the property is located at no cost to the city or state, whichever is applica​ble; however, this filing is only authorized after a final forfeiture is entered.  ALA. CODE § 15-13-156 (1995).  There is no prescribed procedure for filing a lien or otherwise securing the property from subsequent encumbrances or sale by the owners/sureties after the property bond is approved and the defendant released and prior to a final forfeiture being entered.

Despite the lack of express statutory guidance on the procedures to be followed in accepting a pledge of real property for bail or ensuring that the state’s interest in the pledged property is adequately protected pending the defendant’s appearance at trial or entry of final forfeiture, the Alabama Supreme Court has upheld that portion of the Bail Reform Act (Article VIII) against con​stitutional challenges based on claims of vagueness, overbreadth, and in viola​tion of the equal protection clause.  See State v. Blake, 642 So.2d 959, 963-64 (Ala. 1994).

Under the express statutory wording of section 15-13-156 of the Code, the court clerks “may file the ‘lien and affidavit’ form” that is currently utilized “immediately after a final forfeiture is ordered,” and the probate court is to accept this document for filing without charging any filing fee. ALA. CODE § 15-13-156(a) (1995) (emphasis added).  Although the Legislature apparently did not intend for a lien on the property to be created until after the entry of final forfeiture, filing the affidavit in the office of the probate judge prior to this time to provide notice that the owner(s) have pledged the property as security for bail is not prohibited; it just is not a filing which is authorized without prepay​ment of costs.

Under the existing procedure, property pledged as bail may not be ade​quately safeguarded from subsequent sale or additional encumbrances being incurred, resulting in the property no longer serving as collateral for the bond if sold to a bona fide purchaser.  This does not mean that the bond is nullified or invalidated, only that it then becomes an unsecured bond.  Although the real property that was pledged may not be subject to execution and sale, the sureties remain “liable for the full amount of any bond signed, regardless of other requirements that must be met . . . .”  Ala. R. Crim. P. 7.1 Committee Com​ments.

Our appellate courts have consistently recognized that a bail bond is a contract that will result in liability to a surety that breaches its provisions.  Swift v. Esdale, 293 Ala. 520, 306 So. 2d 268 (1975); A-1 Bonding Co. of Montgomery, Inc. v. State, 420 So. 2d 778 (Ala. Civ. App. 1981).  Although the issue has never been addressed by the courts of this state, a breach of an implied condition may be deemed to have occurred by the sureties’ subsequent sale of the pledged property.  The surety could also be subject to criminal penalties pursuant to sec​tion 15-13-153 if the owner contemplated sale of the property at the time the property was pledged and the affidavit was executed.  Section 15-13-154 makes it a Class A misdemeanor for any person or owner of property to willfully or intentionally provide false information on a property affidavit, if the information was a material factor in securing approval of the bond and obtaining the defen​dant’s release. ALA. CODE § 15-13-154 (1995).

CONCLUSION
Because a bail bond, whether secured or unsecured, is a contract for which a surety remains liable for the full bond amount, sale of the property pledged as security for the property bond does not “nullify” the bond.  The bond, though unsecured by the previously pledged property that is sold to a good faith pur​chaser, remains a viable and enforceable contract.

QUESTION 2
If the answer to the above question is “yes” (the bond is nullified), then clearly each signed property bond will have to be recorded to prevent the unknown transfer of said property.  Who, then, is responsible for the recording of the document, and who is responsible for the recording fee?

FACTS AND ANALYSIS
Although Question 1 was answered in the negative, i.e., the property bond is not nullified by subsequent sale of the pledged property to a bona fide pur​chaser, the property cannot be relied on as security subject to execution and sale.  As discussed above, the “affidavit and lien” form may be filed in the probate judge’s office after a final bond forfeiture is entered without incurring costs for filing and at that time a lien on the property is created.  Filing the affidavit prior to that time is not prohibited, but it will not create a lien on the property and filing fees must be paid.

CONCLUSION
Filing of the “affidavit and lien” form in the office of the probate judge, either before or after entry of a final bond forfeiture, is discretionary with the court clerk.  If the court clerk decides to file the “affidavit and lien” form in the office of the probate judge prior to entry of a final judgment to serve as notice to potential purchasers that the property has previously been pledged by the owner(s) as security on a bond, payment of the filing fee will be an expense which must be incurred by the state and/or county
 (or for bond forfeitures in municipal court, the respective municipality).

I hope this sufficiently answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General



By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/LF

20916v2/11490

�By completing and signing the standardized UJS Bond forms (CR-10 and CR-11), the sureties agree to pay the bond amount if the defendant fails to appear, waive their rights to claim wages or salary exempt from execution, and waive homestead exemptions and the benefit of all laws exempting the pledged property from levy and sale under execution.  Although implied, it is not expressly provided on the affidavit (CR-25) or bond forms that the sureties/property owners will not incur additional encumbrances or sell the property until released from liability on the bond.  This is a matter that could be remedied by modification of the affidavit and/or bond forms to include this specific prohibition.  It is our understanding that the Administrative Office of Courts will request that this recommendation be considered by the UJS Forms Committee at its next meeting.


� The entities authorized to receive the  monies collected when a bond is forfeited.  Pursuant to section 15-13-131(c) of the Code of Alabama, bond forfeitures in state court are divided between the State General Fund and the various counties’ general funds for the operation and maintenance of county jails.





