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Honorable Peter S. Joffrion

City Attorney

City of Huntsville

Post Office Box 308

Huntsville, Alabama 35804

Public Building Authority - Competitive Bid Law - Franchises - Contracts - Madison County

The prohibitions of section 93 of the Con​stitution of Alabama are inapplicable to public corporations.

A public building authority that is organ​ized as a public corporation may enter into an agreement with a private company to allow the company to market and sell cer​tain software that the company developed for the authority and to which the authority owns the copyright.

Revenue generated by such an agreement may be spent by a public building authority for any proper purpose for which the authority can expend funds it receives.

Dear Mr. Joffrion:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Huntsville.

QUESTIONS ONE AND TWO


Can the Public Building Authority of the City of Huntsville (“the Authority”) contract with a private corporation (“the company”) that developed municipal court software under contract to the Authority for use in its Municipal Justice and Public Safety Center (“Center”) to market the copyrighted software to other courts?


Can the Authority of a municipality grant to a company that developed municipal court software under contract to the Authority for use in its Center either an exclusive right or a nonexclusive right to market the copyrighted software to other courts without using competition?

FACTS AND ANALYSIS


The Authority was incorporated pursuant to the provisions of section 11-56-1, et seq., of the Code of Alabama.  The Authority awarded a competitively bid contract to the company for the development of a software program that is currently in use in Huntsville’s Municipal Court.  The company has indicated that other courts have expressed an interest in purchasing a copy of the software program.  Since the Authority owns the copyright on the program, the Authority must authorize the use or sale of the program by others.  Because the company has indicated that it would be required to make an additional investment of funds to make the software marketable, it has requested that the Authority enter into an agreement with the company to jointly market the software program to other municipalities.


The powers of public building authorities are set out in section 11‑56-8 of the Code of Alabama.  Although neither this section nor any other provision of state law expressly permits a building authority to engage in the activities described in your letter, this Office has considered and opined its approval of various similar arrangements over the years.


A possible obstacle is the prohibition against governmental bodies engaging in enterprises that compete against private companies found in section 93 of the Constitution of Alabama, as amended by amendment no. 58, which provides:


The state shall not . . . be interested in any pri​vate or corporate enterprise . . . .

ALA. CONST. amend. 58.


The courts have held that the purpose of the private enterprise prohibition of section 93 is to prevent the State from competing with private individuals or corporations.  Knight v. West Ala. Environmental Imp. Auth., 246 So. 2d 903 (Ala. 1971). In the Knight case, the Alabama Supreme Court wrote that “[a]ll of the prohibitions of said Section 93 of the Constitution of Alabama are directed toward the State of Alabama.  It is well established by the decisions of this Court that a public corporation is a separate entity from the State and from any local political subdivision thereof, including a city or county, and that the pro​hibitions of Section 93 are directed to the State and not to public corporations.” Id. at 905. 

CONCLUSION


Because the prohibitions of section 93 of the Constitution of Alabama are inapplicable to public corporations, the Authority, a public corporation, may enter into an agreement with the company to allow the company to market and sell certain software that the company developed for the Authority and to which the Authority owns the copyright.

QUESTION THREE


May the Authority use the proceeds derived from the marketing and sale of the copyrighted software for the purpose of maintaining and upgrading the software or for the purpose of retirement of debt resulting from the issuance of the Municipal Justice and Public Safety Center Lease Revenue Bonds?

FACTS AND ANALYSIS


The Authority proposes to use any additional revenue it generates from the sale of its software program to maintain and upgrade the software or to apply towards the retirement of the debt service on the revenue bonds that financed the construction of the Center.

CONCLUSION


Any revenue generated pursuant to an agreement whereby the Authority allows a private company to market software to which the Authority holds the copyright may be spent by the Authority for any proper purpose for which the Authority can expend funds it receives.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/TRK

20316v1/13671

� See A.G. Opinion No. 82-00089 to Dr. Wayne Teague, Superintendent of Education, dated November 19, 1981 (concluding that computer software developed by Muscle Shoals State Technical College to manage their student records could be sold to out-of-state colleges); A.G. Opinion No. 86-00129 to Mr. Thomas E. Umphrey, Executive Vice-President of Shelton State Community College, dated January 28, 1986 (opining that “under facts set out, the Alabama State Fire College may purchase the copyrights of fire science manuals and publish them . . . . It should be emphasized that this should be done as a public service and not as a profit making undertaking which is prohibited by Section 93 to the Constitution of Alabama, 1901”); A. G. Opinion No. 91-00263 to Honorable Ed Hollis, St. Clair County Revenue Commissioner, dated May 27, 1991 (concluding that “[t]he Revenue Commissioner of St. Clair County may sell to real estate companies a disk with information contained on the computer printout of the county lot book.  All funds received from such sale shall be deposited in the county treasury”); A.G. Opinion No. 92-00367 to Honorable R. O. Hughes, Jefferson County Board of Health Attorney, dated August 4, 1992 (opining that “the Jefferson County Department of Health may sell certain copyrighted computer software developed by the Department incidentally to their own needs to other health care providers.  Funds derived from such sales may be utilized to recoup development costs and any moneys remaining may be applied to ongoing programs of the Jefferson County Department of Health”); A.G. Opinion No. 98-00112 to Honorable Edwin C. Bridges, Director, Alabama Department of Archives and History, dated March 13, 1998 (opining that the Alabama Department of Archives and History could enter into a nonexclusive contract with a private company, whereby the company would be allowed to reproduce and sell copies of a painting owned by the Department).





