May 3, 2000


Honorable Frank W. Gregory, Director

Administrative Office of Courts

300 Dexter Avenue

Montgomery, AL 36104

Supervised Intensive Restitution Program ‑‑ Administrative Office of Courts ‑‑ Prisons and Prisoners ‑‑ Witnesses ‑‑ Restitution ‑‑ Administrative Office - Court

Section 15-18-115 of the Code of Alabama applies only to unclaimed restitution payments made by inmates participating in the SIR pro​gram, and these funds are to be deposited in the State General Fund, rather than transferred to the coun​ties.  Section 19-3-87 controls the disposition of other unclaimed res​titution held by circuit and district clerks, requiring distribution to the various county general funds.

Dear Mr. Gregory:


This opinion of the Attorney General is issued in response to your request on behalf of the Administrative Office of Courts.

QUESTIONS
1.  Does section 15-18-115 of the Code of Alabama apply only to unclaimed restitution payments made by inmates participating in the SIR program?

2.  If so, does section 19-3-87 of the Code control the disposition of other unclaimed resti​tution held by circuit and district clerks?

FACTS AND ANALYSIS

Section 15-18-115 of the Code of Alabama provides, in pertinent part, as follows:


When an inmate is placed in the Super​vised Intensive Restitution program, and has been ordered by a court of this state to make res​titution to his victim, it shall be made a condition of his participation in the program that he make restitution payments to the victim until the res​titution is paid in full.  Where restitution to the victim has not been ordered by a court of this state as a part of an inmate’s sentence, the com​missioner may require, as a condition of the inmate’s participation in the program, that the inmate agree to an amount of restitution to be paid to the victim through the circuit clerk of the county where the crime was committed which amount shall be set by the commissioner.  Any funds not paid out or which are unclaimed after 12 months shall be transferred by the circuit clerk having custody thereof to the State General Fund. . . .

ALA. CODE § 15-18-115 (1995) (emphasis added.)


Additionally, section 19-3-87 of the Code of Alabama, governing fiduciary funds in the hands of officials, provides:


If at any time it should appear to the court, or be made known to the court, that any balance has been in the hands of any officer for a period of five years and the same remains unclaimed, it may make an order directing the same to be paid into the treasury of said county, and a separate account shall be kept of all such payments and so designated as to identify each transaction.


Any person entitled to any amount so paid into the treasury or any part thereof may within 10 years after such payment into the treasury recover the amount to which he may be entitled, without interest, by obtaining an order from the court under whose order the same was paid into the treasury.  Such order may be made by the court on summary motion against the probate judge of the county after five days’ notice unless the court for sufficient reasons continues the hearing to a further time.

ALA. CODE § 19-3-87 (1997).


In an opinion to Honorable Gaynell Hall, Morgan County Circuit Register, dated May 24, 1984, A.G. No. 84-00292, the Attorney General opined that section 19-3-87 controls the disposition of unclaimed funds held by court clerks, rather than the Uniform Disposition of Unclaimed Property Act (section 35-12-20, et seq., of the Code of Alabama), and that unclaimed court funds are to be paid pursuant to a court order into the county treasury, rather than the State General Fund, after a period of five years.


The Administrative Office of Courts, with the concurrence of the Department of Examiners of Public Accounts, has previously advised clerks that unclaimed witness fees are an exception to the general requirement that all unclaimed funds are to be paid to the county.  The rationale for this exception is that section 12-19-137 of the Code of Ala​bama, as amended, omits a prior reference to the county treasury and spe​cifically provides that claims for witness fees not presented within three months are forever barred, as well as the fact that, since the passage of the Judicial Article (amendment 328 of the Constitution of Alabama) and the Judicial Article Implementation Act (1975 Ala. Acts No. 1205, 2384), witness fees are no longer paid by the county but, rather, by the State.


Section 15-18-115 of the Code of Alabama, quoted above, provides another exception to the general rule that unclaimed funds held by court clerks must be distributed to the various county general funds and differ​entiates between restitution paid by inmates in general and restitution paid by inmates participating in the SIR program.  From the explicit wording of section 15-18-115 of the Code, unclaimed restitution payments by inmates who are participating in the SIR program, which are unclaimed after 12 months, must be distributed to the State General Fund.  In order to implement these provisions, it is incumbent upon the Alabama Depart​ment of Corrections to notify court clerks as to which inmates, from whom restitution is being collected, are participating in the SIR program and to update such information when changes occur.  Confirming previous opinions of this Office, section 19-3-87 of the Code, continues to control the disposition of other unclaimed restitution held by circuit and district clerks, requiring such funds to be transferred for use by the county gov​erning bodies.

CONCLUSION

Section 15-18-115 of the Code of Alabama applies only to unclaimed restitution payments made by inmates participating in the SIR program, and these funds are to be deposited in the State General Fund, rather than transferred to the counties.  Section 19-3-87 controls the dis​position of other unclaimed restitution held by circuit and district clerks, requiring distribution to the various county general funds.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.








Sincerely,








BILL PRYOR








Attorney General








By:








CAROL JEAN SMITH








Chief, Opinions Division
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