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Honorable Joe Stewart

Chairman, Fayette County Commission

103 First Avenue NW

   Suite 2, Courthouse Annex

Fayette, AL  35555

Counties - Ad Valorem Taxes - Federal Funds - Health Facilities

Because the proceeds of the tax levied pursuant to amendment 72 must be used for appropriations to facilities promoting public health, Fayette County cannot use the pro​ceeds to directly provide potable water to an area of the county where contagious disease exists.  The county can provide the tax pro​ceeds to a facility or facilities that provide potable drinking water.  Amendment 72 tax proceeds can be used to install or expand a public water system to areas where the threat of contagious disease exists in the county.

Dear Mr. Stewart:


This opinion of the Attorney General is issued in response to your request on behalf of the Fayette County Commission.

QUESTIONS


1.
Can the proceeds of the four mill ad valorem tax levied for public health purposes, pursuant to amendment 72 of the Constitution of Alabama, be expended as matching funds to secure federal grants to provide potable drink​ing water where the threat of contagious disease exists in Fayette County, Alabama?


2.
Can the proceeds of the four mill ad valorem tax levied for public health purposes, pursuant to amendment 72 of the Constitution of Alabama, be expended directly for the installa​tion or expansion of a public water system to areas where the threat of contagious disease exists in Fayette County, Alabama?

FACTS AND ANALYSIS


Amendment 72 of the Constitution of Alabama provides:


If the tax is authorized by vote of a majority of the qualified electors of the county who participate in any election called for that purpose, the governing body of every county except Mobile, Montgomery and Jefferson counties must levy and collect, in addition to all other taxes authorized by law, a special county tax, not exceeding four mills on each dollar of taxable property in the county to be used solely for acquiring, by purchase, lease, or otherwise, constructing, operating, equipping, or main​taining county hospitals, or other public hos​pitals, non-profit hospitals and public health facilities.  An election may be called at any time by the governing body of the county, and must be called within three months of receipt of a petition, signed by not less than five percent of the qualified electors of the county, request​ing that the election be called.  The election shall be conducted in the manner which the governing body of the county prescribes. 

ALA. CONST. amend. 72 (emphasis added).


The proceeds of the tax authorized by amendment 72 are to be used for hospitals and public health facilities.  “Public health facilities” are not defined in amendment 72.  It was stated in an opinion of the Attorney General to Honorable Hobson Manasco Jr., Attorney for the Winston County Commission, dated May 31, 1979, A.G. No. 79-00216, that the tax levied under amendment 72 may be expended for public health facilities as the county governing body deems to be in the public interest.  The fol​lowing expenditures of amendment 72 tax proceeds have been determined to be in keeping with the purposes of the amendment:  (1) Facilities and a health care program for the elderly (Opinion to Hon​orable Mark Duckworth, Chairman, Fayette County Commission, dated October 22, 1998, A.G. No. 99-00018); (2) to contract with a nonprofit organization to provide ambulance service and purchase an ambulance for a nonprofit corporation to provide ambulance services in the county (Opinion to Honorable Betty Gaither, Chairman, Cleburne County Hos​pital Board, dated January 13, 1995, A.G. No. 95-00234); (3) animal control and ani​mal shelter facilities (Opinion to Honorable Hobson Manasco Jr., Attor​ney, Winston County Commission, dated June 11, 1992, A.G. No. 92‑00318); (4)  a public sanitary landfill and equipment related thereto (Opinion of the Attorney General to Honorable Hobson Manasco Jr., Attorney, Winston County Commission, dated September 17, 1986, A.G. No. 86-00369).  The Attorney General determined that amendment 72 tax proceeds could not be used for a recycling program.  Opinion to Honor​able Mark Duckworth at 3-4.


The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Fryfogle, 742 So. 2d 1258, 1260 (Ala. 1999); Beavers v. County of Walker, 645 So. 2d 1365, 1376-77 (Ala. 1994).


The Legislature, in proposing amendment 72, intended to allow counties in the state to levy a tax to provide funds for appropriations to facilities that provide services promoting public health.  While directly providing potable water in the affected area is not making an appropria​tion to a public health facility, as considered in amendment 72, the county can appropriate money to a facility that renders this service.  On the other hand, a public water system that will provide safe drinking water to areas where there is the threat of contagious disease can be con​sidered a public health facility, and amendment 72 proceeds can be used for the installation or expansion of the public water system.

CONCLUSION


Because the proceeds of the tax levied pursuant to amendment 72 must be used for appropriations to facilities promoting public health, Fayette County cannot use the proceeds to directly provide potable water to an area of the county where contagious disease exists.  The county can provide the tax proceeds to a facility or facilities that provide potable drinking water.  Amendment 72 tax proceeds can be used to install or expand a public water system to areas where the threat of contagious disease exists in the county.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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